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Plaintiffs move this Court for a preliminary ingtion enjoining Defendants during the
pendency of this action from 1) engaging in coltats efforts to recover the unpaid lease
balance of plaintiffs deemed “in default” of theontracts with Defendants; and 2) furnishing
adverse credit and employment reports concerniaigtdfs who are in default status, until after
the litigation has determined whether the LeaseA€@t issue are lawful or unlawfliPlaintiffs
requested of defense counsel that defendants tanigdorswear such actions until this
litigation can determine the legality of the LedS€JA. Ex. B., Getman letter to Boudreau.
However, defense counsel refused even to negttiateequest. Ex. C, Boudreau E-mail.
STATEMENT OF THE CASE AND MOTION

This lawsuit is brought as a nationwide class @oltkctive action on behalf of truckers
who lease trucks from Interstate Equipment Lea€lag Inc. (“IEL") and drive for IEL’s
affiliated company Swift Transportation Co. (“SWjftThe lease from IEL requires drivers to
sign an “Independent Contractor Operating Agreem@@OA) with Swift as a condition of
entering into the lease. In fact, the two documangéspresented to drivers as a single package of
approximately 60 pages and Defendants require drigesign both forms at the same time, or
neither is validSee e.gEx. H-2, Sykes Y2(e) & p.12 Authorization and Assignt; Ex. G-2,
Sheer {2(e). Thus, the lease and the operatingragre operate as a single contract (hereafter
referred to as the “ contract”) created by defetslgmnntly for a common business purpose —
trucking freight for Swift. SWIFT is the largestitkload carrier in the United States, with
approximate revenues of 3.4 billion dollars in 2088. E, Swift Website, Our History,

http://www.swifttrans.com/c-clamp.aspx?id=174.

! At this time, Plaintiffs do not seek to enjoin Beélants from placing drivers into default for nasen nor do they
seek to preclude Defendants from repossessing#sed vehicles from drivers placed in default. Towely seek to
enjoin collection of the unpaid balance of the éeasd adverse credit reporting.
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IEL is a closely related company to Swift, headtgrad in the same building, owned and
run by the same person -- Jerry Moyes -- with nelated officers and interrelated operating
management. Ex.A, Corporate Information. Defendlahtleases trucks only to drivers who
agree to drive only for Swift Transportation. Ex2HSykes 112(e) & 12(g); Ex. G-2, Sheer
112(g). Once the contract is signed, Swift refusggermit drivers to drive for other companies.
Ex. F, VanDusen Decf|14 & 16; Ex. G, Sheer Decl. 112; Ex. H, Sykes D§tB; Ex. I,

Hoffman Decl. 19&15. The trucks that defendantsédei@ plaintiffs are registered to Swiigé
Ex. O, registration), operated under Swift's DOegiing authority, Ex ICOAs, F-1, G-1, H-1,
I-1, 15(a), and are emblazoned with Swift's name ashdress. Ex. J, Photo of Truck.

Plaintiffs’ claims in this case are threefold:gEjPlaintiffs contend that the Defendants
have violated the FLSA and other state employneams loy misclassifying drivers as
“independent contractors” when they are, in faemployees” of the Defendants and that the
Lease/ICOA contract which characterizes the driesrsxdependent contractors is invalid.
Second Amd. Compl. 11 4, 14, 70, 77, 85, 108-90, 130, 152.

Second, Plaintiffs also assert declaratory juddmanust enrichment and related contract
claims alleging that the contract is unconscionablg unenforceable. Under the contract,
defendants are permitted to terminate plaintifésv&ces to Swift for any reason or no reason, and
then treat that termination as a “default” of tbade by the trucker. Ex. ICOAs F-1 & H-1, 116;
Ex. G-1 & I-1, 117; & Ex. Leases G-2 & H-2, 112()oreover, once the trucker is put in default
by Swift, the Lease/ICOA contract permits Defenddatboth take back the leased trackl
demand all remaining lease payments to the erttkdeéfise. as well as to exact additional charges.
If plaintiffs stop working for Swift, seek to drivier another carrier, or for any or no reason, Swif

may put them in default and become liable to dedatslfor the “default.” Plaintiffs claim that
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these contract provisions are unconscionable aidbi@ under state contract law.

Third, Plaintiffs’ claim that defendants’ contraconstitute a scheme of “forced labor” in
violation of 18 U.S.C. 81589 and 1595. Defendalmtsdten Plaintiffs that they will use the legal
system to enforce the crushing five or six figuebtthat Defendants' Lease/ICOA contract
imposes on Plaintiffs if they do not work exclugw#or Swift and follow Swift’s rules and
instructions precisely.

Plaintiffs now move for a preliminary injunctioa preserve the status quo during this
litigation. Specifically, plaintiffs seek to restnadefendants from 1) engaging in collections
efforts to recover the unpaid lease balance whdaiatiff is deemed “in default” on the lease,
and 2) from furnishing adverse credit and employtmeports concerning plaintiffs who it puts
into default status, until after the litigation héetermined whether the are lawful or unlawful.
FACTS RELEVANT TO THE MOTION

All named Plaintiffs gave detailed declarationsvgimg that Defendants used high pressure
tactics and coercion to get them to sign theirremts$.See generallyEx. D, Sheer, Van Dusen,

Doe 1 Decls. Attached to Pl. Venue Letter Briefo3é declarations show that there is a significant
disparity in bargaining power between Swift Tranggoon, with its legal team, and the truckers
(generally with high school level educatiold). The truckers all testified that they were not
permitted time to review the sixty pages of legakaments, and none were permitted to review
the forms with an attorney, though they all soughto so. None were allowed to take the contract
out of the bustling terminal, and all were requitedign the agreements then and there, or not at
all. And in each case, there were substantial Gir@dosts imposed if plaintiffs refused to sign.

Once they signed and began working for Swift, S@sxercised total control over their

2 At this time, Plaintiffs do not seek to enjoin Beélants from placing drivers into default for nagen nor do they
seek to preclude Defendants from repossessing#sed vehicles from drivers placed in default. Towely seek to
enjoin collection of the unpaid balance of the éeasd adverse credit reporting.
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work, telling them where to go to pick up loads,enho deliver the load by, and what route to
take to get there. If they failed to follow Swifssiggested route, they were subjected to financial
penalties. Ex. L, Qualcomm Messages re Route. tiffainvere only permitted to drive loads for
Swift; they could not take their trucks to otherrears who would pay more money. Exs. F, Van
Dusen {14& 16, G, Sheer 110, 12, H, Sykes 119 Hbffman 9, 15. Swift set work rules by
imposing an over 200 page manual with which drivegse required to complypeeEx. M,
Swift Manual, and listing of instructions culledf the manual, Ex. M-1; Ex. ICOAs, F-1, H-1
116; G-1, I-1 717. Swift monitored the drivers gverove through a GPS enabled QualComm
unit that measured the driver’'s mileage, speedeaiite to route, stopping and starting. Ex. M,
Swift Manual, Sec. 7. The QualComm device also kEmbBwift to send instructions to drivers in
real time and to dispatch them to the next |dblf a driver turned down jobs that were offered,
Swift would refuse to route them to additional joBg. K, Qualcomm Message re Load. Swift
set a “speed governor” on each truck that set maxirspeed and engine revolutions per minute.
Ex. M, Swift Manual, Sec. 7.

Swift could fire the drivers at will. Ex. G-1, 11In fact, Swift fired plaintiff Joseph
Sheer even though he violated no law and no wdek Ex. G, Sheer Decl., 14-21. Once Swift
terminated his ICOA, he was deemed to be in “d€fadihis leaseld. at §121-32. Defendants
demanded repossession of the truck and begangdilim for all remaining lease payments due
on the truck (approximately $32,000).

Plaintiffs Sykes, Van Dusen and Hoffman made ttle Imoney that they could not afford
to continue to work for Swift, make the requiredde payments, pay for gas, tolls, insurance,
taxes, maintenance, equipment, bonding, and bledreabther charges Swift required them to

bear, and still support themselves and their fasilex. F, H, & I, Decls.. Plaintiff Hoffman
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made $2500 in 7 months of work. His personal vehighs repossessed and he and his wife
became homeless, both forced to live in the tritekhad to cut back on his heart medication
even though he had four prior heart attacks. Bdoffman Decl.. 13-29. Plaintiff Sykes was
operating at a loss, despite eleven weeks of wgrkan Swift, which led to his not having
enough money to pay for fuel oil for the family’srhe — forcing them (including three children)
to live for a week without heat. Ex. H, Sykes De%l23-24. Plaintiff Van Dusen could not keep
up with home mortgage payments or even keep enmagtey in her account to pay for training
courses. Ex. F, Van Dusen Decl., § 13, 18. Eatheade plaintiffs made so little money that they
had to turn in their truck.

Swift sent plaintiff Sheer and Hoffman’s remainiegse obligations to collections,
resulting in a daily barrage of bill collector pleocalls. Sheer and his very ill wife were called
“deadbeats” by the collections agency in scordsapfssing phone calls they received each day.
Ex. G, Sheer Decl. 125-29. Swift has furnished heg@mployment reports on plaintiffs’ DAC
reports. Ex. F, Van Dusen Decl. 123-24. DAC reparésthe standard employment screening
tool in the trucking industry and negative repads keep plaintiffs from ever driving again. Ex.
H, Sykes Decl. 1275eeEx. N, HireRight.com. Defendants have filed a niegaDAC report
against Plaintiff Van Dusen, who as a result wasdad down for a trucking job with a better
trucking company. When she was turned down, VareBugs told that as a result of the
negative DAC report filed by defendants, she wadder find work in the trucking industry
again. Ex. F, Van Dusen Decl. 123-24.

ARGUMENT
A plaintiff seeking a preliminary injunction musdtssfy all four parts of the standard set

out by the Supreme Court Winterv. Natural Resources Defense Council,,Inc. U.S. ,
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129 S.Ct. 365 (2008). Plaintiffs must establish thay are likely to succeed on the merits, likely
to suffer irreparable harm in the absence of prelany relief, that the balance of equities tips in
his favor, and that an injunction is in the pulditerest.ld.

l. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS

Likelihood of success is judged by whether the imgyarty makes “a showing that the
probability of prevailing is better than fifty pemat.” Eng v. Smith849 F.2d 80, 82 (2d
Cir.1988);See Lopez v. Delta Funding Carp998 WL 1537755, 5 (E.D.N.Y.) (E.D.N.Y.,1998).
Where plaintiffs “assert[ ] multiple claims upon ieh the [requested] relief may be granted, the
plaintiff[s] need only establish a likelihood ofcaiess on the merits of one of the claints/é of
Milady v. Impression Bridal, Inc957 F.Supp. 484, 487 (S.D.N.Y.1997).

Plaintiffs contend that the Lease/ICOA contraainsonscionable both because it allows
Swift to place drivers in default for no reason &edause it imposes unconscionable penalties
upon drivers once they are placed in default. Bfsralso contend that the Lease/ICOA contract
is unenforceable because it unlawfully classifiep®yees as “independent contractors.”

A. The Unconcionability Standard

New York has long recognized that the common laetrdee of unconscionability as a
grounds for refusing to enforce harsh and unreddemantract termd.easing Service Corp. v.
Justice 673 F.2d 70, 71 (2 Cir., 1982):Winter Bros. Recycling Corp. v. Barry Imports E@stp.
2009 WL 1067409, 5 (N.Y.Dist.Ct.,2009). The New KICC Section 2-302(1) also gives courts
the power to refuse to enforce a contract whichuve®nscionable at the time it was made.

To establish that a contract is unconscionabléa@tif generally must show “that the
contract was procedurally and substantively undonable when made -- i.e., some showing of

an absence of meaningful choice on the part ofobtiee parties together with contract terms
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which are unreasonably favorable to the other gaktgNally Wellman Co., a Div. of Boliden
Allis, Inc. v. New York State Elec. & Gas Cof8,F.3d 1188, 1197-98 (2nd Cir.19%fjoting
Gillman v. Chase Manhattan Bank, N.A3 N.Y.2d 1, 10, (1988). However, New York courts
recognize that substantive unconscionability, bglft is enough to render the terms of an
agreement unenforceable.

Gill v. World Inspection Networ2006 WL 2166821 at *5 (E.D. N.Y. 200@rower v.
Gateway 2000, In@46 A.D.2d 246, 254, 676 N.Y.S.2d 569" Qept. 2000).

For a contract to be found procedurally unconsdtma court must find a “lack of
meaningful choice” arising from the contract forratprocess, in light of the circumstances of
the transaction and the sophistication and banggipower of the partie§illman, 73 N.Y.2d at
10-11. The procedural element of unconscionaliéijuires an examination of the contract
formation process and the alleged lack of meanlrgjfaice. The focus is on such matters as
“the size and commercial setting of the transactrdmether deceptive or high-pressured tactics
were employed, the use of fine print in the corttrde experience and education of the party
claiming unconscionability, and whether there wiapakity in bargaining powerAuto Style
Leasing Ltd. v. Evans995 WL 144812, 6 (S.D.N.Y.,1995) citiggllman, 73 N.Y.2d 1, 10-11.
See alsMorris v. Snappy Car Rental, In@84 N.Y.2d 21 (1994Master Lease Corp. v.
Manhattan Limousine, LtdL,77 A.D.2d 85, 89, 580 N.Y.S.2d 952 (2d Dep't 199Righ
pressure commercial tactics, inequality of bargegmpower, deceptive practices and language in
the contract, and an imbalance in the understaraidgacumen of the parties.”).

A contract is substantively unconscionable whesg¢atms are unreasonably favorable to
the party against whom unconscionability is clainie@nnan v. Bally Total Fitnes$98

F.Supp.2d 377, 382 (S.D.N.Y.2002). The court muatrene “the substance of the bargain to
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determine whether the terms were unreasonably dhlest to one party in light of “their
commercial context, their purpose, and their effggtllman, 73 N.Y.2d at 12.

B. The Swift and IEL Contract Is Procedurally Unconscbnable

As the affidavits of Plaintiffs make clear theresaasignificant disparity in bargaining
power between Swift Transportation, with its leggm, and the high school educated truckers.
Moreover Swift used high pressure tactics whenroffethe Lease/ICOA agreement to drivers:
drivers were presented with the lease agreemeniC@A4 documents on a take-it-or-leave it
basis; both documents had to be signed as a paekageo modifications in either document
was permitted. See Ex. D, Declarations of Van DuSéeer, Doe 1 attached to plaintiffs’
opposition to defendants’ motion for change of vefine truckers were not permitted sufficient
time to review the contracts and none were allotegdke the agreement out of the office in
order to review them at home. Nor were driversvedid to take them to an attorney to review,
although they all specifically asked for permissioro sold. In short, they were presented
with the agreements and expected to sign themaherhere, or not at all.

These circumstances are more than sufficientteibksh procedural
unconscionability. & Brennan v. Bally Total Fitnesk)8 F.Supp.2d 377, 383 -84
(S.D.N.Y. 2002)( arbitration agreement vacated bseaf procedural unconscionability
in forming the agreement, “(1) the considerabl@aligy in bargaining power ...(2) ...
failure to give the employees adequate time toesg\the contract; (3) ... failure to inform
the employees that they could review the documéhtan attorney; (4) ...conceded
threat that those who refused to sign would ngtroenoted; and (5) ... failure to address
the impact that the [clause] would have on any pgndomplaints... )Williams v. Aries

Financial LLC,2009 WL 3851675 at *11 (E.D. N.Y. 200%tate of NY v. Wolowita68
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N.Y.S.2d 131 (¥ Dept. 1983)jndustralease Automated & Scientific Equipment Corp
RME Enterprises, Inc396 N.Y.S. 2d 427, 490 (2d Dept. 1977).
C. The Swift and IEL Contract Is Substantively Uncons@nable

The lease/ICOA contract is substantively unconsatabafor two distinct reasons: First, it
imposes unconscionable penalties on drivers whio teeierminate the lease. Second, it gives
Swift the ability to place drivers in default fanyareason, or no reason whatsoever. As set forth
below, either one of these aspects of the conar&csufficient to render it unenforceable as a
matter of law.

1. The Contract Imposes Unconscionable Penalties

Paragraph 13 of the lease portion of the contiaatifically states that in the event of a
default, the Lessor may terminate the lease ({)L3&uire the driver to return the truck (or
seize it and charge the driver for the cost of sspssion, (113(c), (d), and (f)), and declare the
entire amount of the rent for the full term of tkase immediately due and payable as
“liquidated damages.” (113(b)). In other words, fBwlaims the right to both retain the truck and
demand full payment of all remaining lease paymestgen those not yet dde.

Courts have consistently found contracts, like ¢me, that allow the lessor to demand
both forfeiture of the equipmeandfull payment of the purchase price of the equipmerite
unconscionable double-recoveBee, e.g., McKesson Automated Healthcare, Ina.oakB/n
Hospital Center/79 N.Y.S.2d 765, 770 (Kings Co. 2004) (in cas®imwg lease of complex
computerized hospital equipment court held thatvhg lessor to accelerate all payments due

under the lease and seize the equipment “would $&jpo unconscionable forfeiture and penalty

3 Also, the CABS Training Manual received after signstates: “You are responsible for the full léng all
payments -- of the lease, regardless of whethemquituturn in the truck early, or leave early. Mitag away from
the lease will be considered a default of the leamgkyou will subject to any collections, includiagy cost for
repair of the truck as needed.” Ex. P, p.22.
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.. . and contravene public policy.Hairfield Lease Corp. v. Umbert@970 WL 12608 (NY

City 1970) (finding lease of coffee machine thadwakd lessor the right to repossess the
equipment and demand payment of all unaccrued aedrned lease payments to be
unconscionable under UCC §2-30Bgirfield Lease Corp v. Marsi Dress Cor303 N.Y.S.2d
179 (NY City 1969)(samefpee alsdn re Merwin & Willoughby Co.2 Cir., 206 F. 116, 122-
125 (N.D. N.Y. 1913) (claim for unearned lease peanta disallowed in bankruptcy because
lessor seized equipment and lease provision giesgpr right to payment of remainder of lease
payments after seizure was unconscionablejtz Commercial Leasing Corp. v. Dynatron, Inc.
37 Conn.Supp. 7, 427 A.2d 872 (Conn.Super., 19BQ)¢e in equipment lease that even a minor
breach by lessee would allow leasing company aigti®n, to recover damages far in excess of
fair value of breach was unconscionable under Nevwk Yniform Commercial Code and, as
such, was unenforceable. N.Y. Uniform Commerciall€® 2-302(1))See also Fairfield Lease
Corporation v. Umbertpo7 UCC Reporting Service 1181 (N.Y. Civil Cour®7D); Fairfield

Lease Corporation v. Prat§ Conn.Cir. 537, 540-41, 278 A.2d 154 (1971).

2. The Contract Is Unconscionable Because It Allows SfvTo Place
Drivers in Default For Any or No Reason

Paragraph 16 of the ICOA portion of the contraates that “[tlhis Agreement may be
terminated by either party with or without causempen (10) days prior written notice to the
other party.” Ex. H-1, Sykes. While this provisioray, by itself, appear to be mutual, it must be
read in conjunction with the lease portion of tatcact. That document provides that a driver
must enter into an ICOA with Swift Transportation.CInc., Ex. H-2, 12(e), and that a driver
“shall be in default under this Lease” in the eviyat the “Lessee’s ICOA with Carrier is
terminated by Carrier or Lessee”).” 112(g). In otWverds, Swift can terminate all its duties

under the Lease/ICOA for any reason or no reasatsebver, but the driver remains liable on

10
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the lease for all of the unpaid lease paymentsvédisas losing the truck). Nothing in the
contract places any limit upon this power to pldagers in default. Swift can put drivers in
default within ten days of their signing a leasesagent, seize the equipment and still demand
full payment of the entire lease. Or it can waitiluthe driver has only one more payment to
make before he or she may buy her truck outrigatepthe driver in default and seize the truck.
Such complete lack of mutuality renders the comtva and unenforceable.

Adding further insult, the Lease/ICOA permits Swdf terminate the plaintiffs’ services,
seize the truck, and actually name these actiddsfault” by the driver. Attributing the
“default” to the driver, when it is really Swift whhas ceased to comply with the bargain, gives
Swift contractual cover for reporting the “defauit’ collection agencies and placing negative
references on the DAC employment screening or daxedit reports.

D. The Lease/ICOA Agreement Violates Federal andt&e Employment Law.

The Lease/ICOA misclassifies the plaintiffs asd&pendent contractors” when by
federal and state law, they must be treated as ltgraes.” The FLSA defines “employee” as
“any individual employed by an employer,” and tarfi@oy” as including “to suffer or permit to
work.” 29 U.S.C. 88 203(e)(1), 203(g). The defimitiis necessarily a broad one in accordance
with the remedial purpose of the A8ee United States v. Rosenwas328 U.S. 360, 363,
(1945);Real v. Driscoll Strawberry Associates, In603 F.2d 748, 754 (9th Cir.1978y0ck v.
Superior Care, Inc840 F.2d 1054, 1058 (2d Cir. 1988)(“ The ultimed@cern is whether, as a

matter of economic reality, the workers depend ugmmeone else's business for the opportunity

* Defendants benefit greatly by misclassifying Riéas independent contractors. Defendants chltgietiffs
tens of thousands of dollars per year for the ledg@efendants’ trucks, and they also require Riéérto pay for
other equipment such as the QualComm, and plaintitist pay for all gas, insurance, bonding, reaics
maintenance, tolls, and a variety of other items.E-1, G-1, H-1, I-1, 115, 6, 8, 10, 11, and ScieB.
Defendants even exact a financial profit for act¢mgntransactions by charging Plaintiffs an accounfee to issue
Plaintiffs’ paychecks — the earnings statements H=R, p.7. Accounting service fee $15.00; " ICOA 1

11
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to render service or are in business for themsg)ves

A broader or more comprehensive coverage of empkweathin the stated
categories would be difficult to frame. The useh# words ‘each’ and ‘any’ to
modify ‘employee,” which in turn is defined to incle ‘any’ employed
individual, leaves no doubt as to the Congressionahtion to include all
employees within the scope of the Act unless sppatly excluded.

U.S. v. Rosenwass8R3 U.S. 360, 362-363, 65 S.Ct. 295, 296 - 29%(W945)Herman v. RSR
Sec. Services Ltdl72 F.3d 132, 139 (2d Cir. 1999)(“Above and balthre plain language,
moreover, the remedial nature of the statute fusfa@rants an expansive interpretation of its
provisions so that they will have “the widest pbssimpact in the national economy.”).

This Court set forth the standard for evaluatirgethier an employee is misclassified as
an independent contractor@ustafson v. Bell Atlantic Corfi.71 F.Supp.2d 311, 324 -325

(S.D.N.Y. 2001):

In determining whether someone is an employee E&A-purposes, a court
employs the “economic reality” test which considé€is the degree of the
employer's control over the worker; (2) the workepportunity for profit or loss
and his investment in the business; (3) the degjrekill and independent
initiative required to perform the work; (4) therpgnence or duration of the
working relationship; and (5) the extent to whible tvork is an integral part of
the employer's businesSee Brock840 F.2d at 1058-52ifing United States v.
Silk, 331 U.S. 704, 716, 67 S.Ct. 1463, 91 L.Ed. 129A47));McGuiggan v.
CPC Int'l, Inc, 84 F.Supp.2d 470, 479 (S.D.N.Y.2000). The tesitended to be
broad “so that the [provisions will] have the witlpessible impact in the national
economy.”Carter v. Dutchess Cmty. Colll35 F.2d 8, 12 (2d Cir.1984).

No one factor in this common law test is dispositand “the test is based on the
totality of the circumstancesBrock 840 F.2d at 1059. Furthermore, “[t]he
ultimate concern is whether, as a matter of ecoonoedlity, the workers depend
upon someone else's business for the opportunrgnider service or are in the
business for themselvedd.
Gustafson171 F.Supp.2d at 324 -325. Of these factors, thyeedeof the employer’s control is
considered the “ultimate,” or “crucial” determinaBtock v. Superior Care, In&40 F.2d 1054,

1058 (2d Cir. 1988), however, each and every fasiiggest employment status here.

12
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Many courts have found truck drivers to be missifeed as contractors by their trucking
companies. For example, listrada v. FedEx Ground Package System, Irkel,Cal.App.4th 1,
64 Cal.Rptr.3d 327 (Cal.App. 2 Dist. 2007), the @dound that Fed Ex truck drivers were
employees even under the narrower common law standa

FedEx's control over every exquisite detail of dneers' performance, including
the color of their socks and the style of theirrhaupports the trial court's
conclusion that the drivers are employees, not peddent contractors. The
drivers must wear uniforms and use specific scanaed forms, all obtained
from FedEx and marked with FedEx's logo. The largans-trucks and scanners-
are obtained from FedEx approved providers, usualgnced through FedEXx,
and repaid through deductions from the drivers'kiyeehecks. Many standard
employee benefits are provided, and the driverskwial time, with regular
schedules and regular routes. The terminal managershe drivers' immediate
supervisors and can unilaterally reconfigure theeds' routes without regard to
the drivers' resulting loss of income. The cust@reme FedEx's customers, not
the drivers' customers. FedEx has discretion &ctej driver's helper, temporary
replacement, or proposed assignee.

Drivers-who need no experience to get the job enfitst place and whose only
required skill is the ability to drive-must be &etterminal at regular times for
sorting and packing as well as mandatory meetiagd,they may not leave until
the process is completed. The drivers are not esthaga separate profession or
business, and they are paid weekly, not by the Jbley must work exclusively
for FedEx. Although they have a nominal opportundyprofit, that opportunity
may be lost at the discretion of the terminal mansdpy “flexing” and withheld
approvals, and for very slight violations of théess Most drivers have worked
for FedEx for a long time (an average of eight geaand drivers employed by
FedEx's competitors (UPS, DHL, and FedEx's sistgoaration, FedEx Express)
are classified as employees.

Id., notes omitted. In the present case, Swift da¢gequire a uniform, but does place its logo
on the drivers’ trucks, requires a variety of equgnt (to be leased from it), dispatches plaintiffs
to all jobs, handles all negotiations with the girs, configures routes, and has discretion to
approve replacement drivers. Most importantly, ngls here work only for Swift, as the
Estradaplaintiffs worked only for Fed Ex.

Another similar trucking case in New Yorklisre Wright,58 A.D.3d 988, 871 N.Y.S.2d
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459 (3 Dept. 2009), where the Court found the Campmanployed drivers who were required to
display the company logo on their truck, were pied with loading assistance, were required to
complete paperwork for the company and paid theracirate for each load, and the company
handled customer complaints. The Court noted tmateimployee’s ability to sub-contract with
others to do the deliveries did not make the eng@eyinto contractors since the company
“retained the authority to object to the replaceniiver based on safety or competency concerns.
Similarly, if claimant failed to show or provideraplacement driver, Central would attempt to
reassign claimant's deliveries or have one ofatsgloyee drivers” haul claimant's load.”
In Steinert v. Arkansas Workers' Compensation Com'r§.W.3d ----, 2009 Ark. App.

719, 2009 WL 3643446 (Ark.App. 2009), the Courtrafed a finding of employee status, where

driving a truck was an integral part of the bussneHurricane Express/Naedok
and that the drivers hauled loads exclusively foese motor carriers. The
Commission cited evidence that the trucks the gsivsed-owned by KSI-had the
Hurricane Express logo on them. The Commissionchtive rental agreement
between KSI and the truck drivers that provided tha drivers were required to
operate the truck under KSI's direction and under dperating authority of
Hurricane Express. The agreement further provittatl no person other than the
driver may use the truck without the express wmitt®nsent of KSI, that the
driver may not assign the agreement or subleas&ubk, and that the driver of
the truck must be approved by KSI. The driver hael duty to have the truck
regularly serviced by a *“qualified mechanic appovéy [KSI..” The
Commission further noted that a rental agreememtiged that the driver did not
have any property interest in the truck, but hasl dption to purchase the truck
upon performance of all obligations under a reatgeement.FN3

The Commission also found that while there wasnesty that the drivers could
choose their own routes and refuse loads at W, reality was that drivers chose
the most direct route for economic reasons anditvadcept loads in order to pay
for the truck. Finally, the Commission pointed dbat the truck drivers were
required to report to Hurricane-Express and Nadtmkomply with DOT regula-
tions) and that the failure to do so resulted imieation of the operating
agreement with HurricaneExpress/Naedok and terromatf a rental agreement
with KSI.
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See also, Chinn v. Mark Transp., Ir?010 WL 374958 (N.J.Super.A.D.)

This case is indistinguishable frdastrada, WrightandSteinert. As in those cases,
Defendants jointly control Plaintiffs’ work and, tgw, employ the Plaintiffs to transport goods
by truck for SWIFT’s customers. Defendants conivben, where, and how Plaintiffs deliver
freight. They also control the equipment that RI#&use, including, its operation, maintenance,
and condition. Defendants control virtually evespact of Plaintiffs’ performance of SWIFT’s
work and the equipment that Plaintiffs use for thatk. Swift negotiates terms with the
shippers, not plaintiffs, and Swift chooses whithiriff it dispatches to which load. Swift
places its logo on the side of plaintiffs’ leasattk, Ex. J, Photo of Truck, and requires that
drivers drive only for Swift.

Most importantly, the ICOA specifically statestii&Vhile operating the Equipment
under COMPANY’S authority, COMPANY shall have exclusive possession, control and use
of the equipment during the term of this Agreement. Exs. F-1, G-1, H-1, I-1, ICOA f5A. That
statement is as concise and conclusive a staterhdatendants’ control as could be written.

Defendants’ total control over plaintiffs’ work édso ensured by the ICOA contract
provision which allows Swift to terminate the dnivieom its workforce any time it wishes, and
then treat that termination as a “default” by treckex. F-1 & H-1, 117, G-1 & I-1, 16. By

virtue of this provision, Swift is able to forceiwkrs to agree to contract modifications and

® Defendants’ scheme ensures them a virtually indedtworkforce for a period of years. But the schéme other
benefits as well: By treating its truck driversiagependent contractors instead of employees, dafda are also
able to avoid worker's compensation and unemployrpapments, shift the employer share of social sgctaxes
to its employees, and avoid other benefits otherwised to employees. Defendants are also ableatbediability
under wage protection statutes such as the FLS/statel wage and hour statutes, avoid unions, erigage
otherwise unlawful practices and yet evade liabilihnder Title VII, FMLA, ADEA, ADA, ERISA, and othe
employment statutes, and shift the cost of theitfinventory and other business expenses toghgifoyees. Since
defendants can also enforce loyalty to Swift thfotlee debt for periods in excess of typical emplegim
Defendants obtain a vast competitive advantage @awapetitor trucking companies that treat employees
employees in compliance with the law. As the largeskload carrier in the United States, Defendapay
practices drive down trucker wages and undercutdbbr practices across the country.
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amendments that benefit Swifd.

The plaintiffs cannot use their leased truck &y tbee fit, such as to drive for other
carriers offering better paying or more convenieatls. Under the contract, a trucker cannot use
the truck to haul for another carrier, without Dedants’ explicit written consent. Exs. F-1 & I-1,
15(A); Exs. G-1, H-1, 15(B). However, Swift neveves drivers permission to drive for other
companies. Ex. F, VanDusen Defl4 & 16; Ex. G, Sheer Decl. §10,12; Ex. H, SykesIDe
119; Ex. |, Hoffman Decl. 19&15. Swift specificaligils all drivers that they may NOT drive for
other companiesd

Defendants dispatch the plaintiffs to their jodestting the load time, the delivery time,
and also setting the route. While the drivers aminally permitted to select their own route, if
they deviate from Swift's preferred route, theyfeufinancial penaltie€xs., G, Sheer {10, H,
Sykes 121, I, Hoffman T€&x. L, Qualcomm Messages re Route. Nor are plésraible to refuse
loads that Swift sets for them. If a driver turresvh loads, they will be reprimanded and not
assigned further loads for a period (thus exadifigancial penalty)See e.g. Exs. F Van Dusen
17, G, Sheer 110, H, Sykes 121, |, HoffmanE}@ K, Qualcomm Message re Load. Thus,
plaintiffs are not able to control their profit lass, Swift does. Defendants assign loads to each
driver and even takes “overage” charges if a drilrares more than 11,000 miles a month. Ex.
G-2, Sheer 121; Ex. H-2, Sykes {2(c). Thus, drideraot make money through their skill or
initiative, they make money by having Swift disgatbem to light loads that have high mileage
and thus low fuel requirements.

Defendants also control how the plaintiffs do theork by setting comprehensive work

rules for the plaintiffs. First the Agreement ifsgdts a variety of rules. Next Swift imposes an
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over 200 page manual of work rules that the indépencontractors must follohDefendants
also convey detailed instructions to truckers byieogphone and the use of the QualComm
mobile communications devicee&e.gEx. M Swift Manual, Sec. 7.

Defendants also control how plaintiffs performitiveork by use of a “speed governor”
that is affixed to the truck. The governor contrible engine’s maximum revolutions per minute
and the maximum speed it may travel. Swift has ratorg settings that drivers are not permitted
to change. In fact, any time a driver takes theick to a Swift authorized service station, the
governor settings are checked, and if a driveranesged to change the settings, they are
changed back to Swift's mandated settings. Swift'gernor settings govern revolutions per
minute the engine and also restrict the amountilgfsna driver may cover in a set amount of
time, precluding a driver from making his own dems about fuel efficiency, pay per hour, and
risk. Exs. G, Sheer 110, H, Sykes 121, I, Hoffman 9

Defendants also routinely monitor plaintiffs’ wieabouts and send instructions to
plaintiffs through the use a QualComm device. Th@lQomm device is a mobile
communications tool used in the trucking indusbgfendants current contract requires
plaintiffs to lease a QualComm device from theme QualComm has a GPS and reports the
truck location to the Swift dispatcher. Thus, thee(@omm enables Swift to know when drivers
are driving, and when they are resting. It enaBl@gt to monitor miles driven, average miles
per hour, and collect various statistics aboutiedin real time. It also measures compliance
with the route set by Swift for the load. Ex. M Sv#lanual, Sec. 7.

The QualComm also enables defendants to giverdrimstructions in real time. For

example, the QualComm instructs drivers about thext load, delivery time, route changes. Ex.

® A violation of the work rules is a specific bafis claiming that the contract is terminated anetétfore the driver
is in default. Ex ICOAs, F-1 & H-1 117(A); G-1 &1-116.
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M Swift Manual, Sec. 7. Since the QualComm useschos! that enable a driver to respond
while en route, Swift demands that drivers “agreetontract changes by signifying assent by
macro over the QualComm. Ex. M Swift Manual, Se&xs. F-1 & H-1, 12(c); G-1 & I-1,

12(D). If the driver refuses to agree to Swift'sitact amendment, they will be put in default by
Swift, grounded and have the truck repossessed:,B%an Dusen Decl. 9.

There are numerous other features of Swift's dpera that demonstrate that plaintiffs
cannot be considered “independent contractors.’eikample, plaintiffs regularly train
defendants’ new employees. In fact, many drivekgetiaund that the only way they can make
any money driving for Swift is if they take a nesaihee driver and supervise the traifiee.

The permanence of the relationship between theepas also a factor showing
employment statussustafson v. Bell Atlantic Corg71 F.Supp.2d at 324 -325. Each of the
plaintiffs was treated as an employee driver wayKkurl-time for Swift prior to accepting a
lease. Decls. Exs. F, G, H, & | 12. After signihgit Lease/ICOA contracts, the Plaintiffs
continued driving full-time for Swift, just as thelyjd as employees. It is true that Swift can
terminate plaintiffs Lease/ICOA contract at wilbdt that is no different from any “at-will”
employee. Exs. F-1 & H-1, 17; Exs. G-1 & I-1, {Ihe extent to which the work is an
integral part of the employer's business” is adiaatso supporting employment status here.
These drivers do Swift's work — they haul freigbt the common carrier. This is the very service

that Swift provides to the business shippers itdéar. Indeed, Swift contractors haul the same

" Under this arrangement, the trainee drives milesthae plaintiff gets a per mile fee for all milesveén by the
trainee. Obviously, the lessee bears various asksciated with having a new driver drive his artheck. New
drivers have more frequent accidents, and sincacsot trailer clutch is not easy to master, thegrtthe greater
wear and tear (or actual maintenance charges)tfaireee’s learning period. By the terms of thedesdEL claims
all truck depreciation for tax purposes. Thus,@ltyh plaintiffs bear the operating expenses of/étécle and they
pay for its use, they are not permitted to claimdepreciating value of the asset on their taxes.

Defendants also set the “Stipulated Loss Valudgh@ir Lease in an amount that guarantees thenitpmof
the event that the truck is lost in an acciderdrehy claiming a portion of any plaintiffs’ insuscompensation.
See e.g. Ex. H-2, p.10/6@ince the “Stipulated Loss Value” exceeds the tnalke at signing and at buyback by
approximately $10,000, defendants secure additiorddits out of plaintiffs’ loss recovery in an adent.

18



Case 1:09-cv-10376-RMB  Document 69-2  Filed 04/02/2010 Page 20 of 26

loads that Swift employee drivers do. Each of tlangpiffs was treated as an employee driver at
one point before accepting a lease. Ex. F, T1GEH, |, §2. Each of the five factors supports
finding that plaintiffs are employed by defenda@sistafson171 F.Supp.2d at 324 -325.

. PLAINTIFFS ARE SUFFERING IRREPARABLE INJURY

The DAC report is the trucking industry’s pre-emyphent screening tool. Like a credit
report, the DAC follows a trucker wherever they ggporting negative employer experiences
wherever a trucker has worked,; it also followsugker to virtually all prospective jobs —
contract or employee -- in trucking industry. Exgj27, N, DAC Background. The DAC report
is created by HireRight (operated by US Informatgavices, Inc.). HireRight states: “DAC
Employment History File contains historical emplamhrecords from more than 2,500 motor
carriers, and acts as a ‘file cabinet’ for partatipg members who are required to submit records
to gain access to the database. Currently contpower 5.7 million records, with thousands
added every month, the DAC Employment History Kléhe only employment history database
of its kind in the transportation industry.” Ex. Swift furnishes information for and uses the
DAC report. Ex. F, 240nce Swift has put a driver in default, it furnisheformation to DAC.
Plaintiff Van Dusen, received a negative DAC repain Swift after she was put in default.
And Van Dusen was turned down from a trucking jothwieartland Express due to the negative
DAC report.ld. Thus, if Swift or IEL files a negative report conaimg a driver’s default, the
driver will likely be prevented from gaining furthemployment in the trucking industry. A clean
DAC report is critical to a driver’s ability to wlomnywhere in their professidrid.

Swift also refers the remaining lease paymentsnsiders due to a collections agency,

A.R. Systems, Inc. (“AR Systems”). Shortly afteaghg the driver in default, AR Systems begins

8 Indeed, it is fear of negative DAC reports, crashilebt and credit damage, which keeps plaintti®ting at sub-
minimum wages for defendants for periods of yege Forced Labor Claim"2Am. Cplt.
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dunning the driver for the balance of lease paymtrat Swift considers to be due it. After
defendants put plaintiff Sheer in default for saeg&son that was never fully explained, AR
Systems began dunning him for approximately $32,68ling him and his sick wife on the phone
scores of times per day, calling them “deadbeatd’demanding payment. Exs. G, 123-32 &.G-3
After he made $2,500 in 7 months of work, Plairtiéiffman turned in his truck, was put in

default and was dunned for $63,000 by IEL and ABt&ys. He was called multiple times per day
and received demands from bill collectors for ntben a year. Exs. |, 119-20 & I-3. Plaintiffs Van
Dusen and Sykes have been told the same thingagfen to them, though the amounts Swift
considers them to owe has never been determinedi,BSykes 127; Ex. F, Van Dusen 23 & F-2.

Plaintiffs are suffering two kinds of irreparabiguries: First, they are subjected to the
emotional harm from the collections measures. Stdbrey are subjected to financial harm from
the negative credit reporting that will be incalthie and which does not admit to easy proof
because the degree of loss cannot be known. Thaeses lwill be examined in turn.

Courts and Congress have noted that irreparabie ban ensue from collections
measures generallBenedict College v. National Credit Systems, @09 WL 3839473
(D.S.C.2009)(collections agency enjoined from aiifey debts for college, in part based on
concern for irreparable injury to student creditthoress);F.C.C. v. Pacifica Foundatiod,38
U.S. 726, 749 (1978); New York Courts have issuetirpinary injunctions involving
collections measures to enforce unconscionableatstSee State by Lefkowitz v. ITM, 162.
Misc.2d 39, 275 N.Y.S.2d 303 (Sup.Ct. NY Cty. 1966)

Numerous cases have noted that unlawful debt ¢mfecinevitably entail infliction of
emotional distressSeeTeng v. Metropolitan Retail Recovery 1851 F.Supp. 61, 68 -69

(E.D.N.Y. 1994)(“we believe that violations of tRCPA, by their very nature, (e.g., abusive,
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deceptive or unfair debt collection practices), thase kinds of actions which may be expected
to cause emotional distressQee alsd.ong v. Beneficial Finance Co. of New York, 1138,

A.D.2d 11, 12-14, 330 N.Y.S.2d 664 (4th Dep't 192} of intentional infliction of emotional
distress was actionable in debtor-creditor relatimn). InCrossley v. Lieberma®0 B.R. 682
(E.D.Pa.1988), aff'd, 868 F.2d 566 (3d Cir.1988¢, Court wrote: “we believe that violations of
the FDCPA, by their very nature, (e.g., abusivegpéive or unfair debt collection practices), are
those kinds of actions which may be expected tgeamotional distress...”. And mental
distress can itself constitute irreparable injigintel v. Workmen's Circle/Arbetter Ring Branch
281,289 A.D.2d 917, 735 N.Y.S.2d 228 (N.Y.A.D. 3 Dep01)(“Plaintiffs' allegation of

mental and emotional distress from the perceivegctation of their family graves demonstrates
irreparable injury”);Pollis v. New School for Social Resear8R9 F .Supp 584, 598
(S.D.N.Y.1993) (affirming that non-economic claisich as emotional harm can demonstrate
irreparable harm)see also, United Steel Workers of America v. daxinc.,836 F.2d 6,8 & 9
(1st Cir.1987) (finding that the loss of insurabemefits to retired workers would likely result in
emotional distress, concern about financial disastd possibly deprivation of life's necessities
and, therefore, constituted irreparable harm).

Moreover, the Congressional findings and declanadiopurpose in 15 U.S.C. 816929(a)
notes that abusive debt collection practices doutei to the number of personal bankruptcies, to
marital instability, to the loss of jobs, and teasions of individual privacy.Batesv. C & S
Adjusters, Inc980 F.2d 865, 868 (2d Cir. 1992).

Here, the collections measures are particularlyngeto plaintiffs given that the debt is
demonstrably unlawful. Collections of taxes lik&dybe found unlawful have also been enjoined

for causing irreparable injurfaee State of S.C. ex rel. Patrick v. BI6BB F.Supp. 1004 (D.S.C.
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1983)(preliminary injunctive relief granted givandncial positions of farmers concerned with
agriculture Secretary's deduction of 50 cents prvieight from proceeds of sales of all milk
marketed commercially in the United States constiturreparable injury)cCf. Berne Corp. v.
Government of Virgin Island420 F.Supp.2d 528 (D.Virgin Islands 2000)(irrepégabjury
need not be shown to enjoin unlawful collectionddxing authority).

Similarly, negative reporting to a DAC employmenteening report constitutes
irreparable injury since it is likely to resultloackballing of the plaintiff from a career in the
trucking industry. Loss of potential employmenitself irreparable injury and it is not capable
of legal remedy since it is impossible to ferret and calculate. Blacklisting from an industry
has been held to constitute irreparable injuryldrdan v. Metropolitan Life Ins. C&80
F.Supp.2d 104, 108 -109 (S.D.N.Y.,2003), the Ctaund irreparable injury would ensue from
filing a negative U-5 Report on an insurance agent.

Jordan contends that the Form U-5 will cause hreparable harm by damaging
his business reputation, employment opportunitigls @mparable insurance
companies, and client base. See Pl. Mem. at 1Z{i&de is no doubt that the
negative Form U-5 will substantially damage Jordars reputation in the
insurance industry FN6 As a result, Jordan, who is now deemed an wabth
agent, will have difficulties attracting prospeetigmployers and clients and
maintaining his client base.
FNG6. A negative Form U-5 “can effectively ‘blackba [dealer] from
the industry.” Acciardo v. Millennium Sec. Corp3 B.Supp.2d 413, 419
(S.D.N.Y.2000); see also Dawson v. New York Lifs.I€0., 135 F.3d
1158, 1164 (7th Cir.1998) (“Any embellishment onggeration [in a
Form U-5] can only damage the agent's professi@paltation and make

the job hunt more difficult.”).

There is no adequate remedy at law for Jordan'sadamif MetLife mistakenly
filed a false Form U-5.

Id, Jordan v. Metropolitan Life Ins. C@80 F.Supp.2d 104, 108 -109 (but denying injunctan

lack of likelihood of success on the meritaid see Towers Fin. Corp. v. Dun & Bradstreet,
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Inc., 803 F.Supp. 820, 822-23 (S.D.N.Y.1992) (findimgparable harm where “[plaintiff's]
reputation among customers and potential customidrse severely damaged ... [and the injury]
is both imminent and ‘incapable of being fully redezl by monetary damages' §rown
Zellerbach Corp. v. Wirt281 F.Supp. 337 (D.D.C., 1968)( Paper manufactamd union

entitled to preliminary injunction against Secrgtaf Labor enjoining him from directly or
indirectly debarring manufacturer from further mess with the government).

Similarly, inPultz v. Economaki2005 WL 1845635, 7 (N.Y.Sup. 2005), the Court bun
irreparable injury to tenants would likely ensuanfrlandlord reporting rent strike participants to
credit agencies. Furnishing negative credit infdromacan constitute irreparable injury under New
York law. “Irreparable harm would ensue if the cergiive were not restrained from cancelling
plaintiffs’ shares or issuing negative informatwith respect to the rent strike participants taldre
reporting agenciesDeCastro v. Bhokar201 A.D.2d 382, 383 (NY App. Div*1Dept.1994).

Defendants’ adverse collections and credit repgmneasures irreparably harm plaintiffs.
Plaintiffs will never be able to calculate or prahe various harms that will ensue to each
trucker from these measures during the pendentlyeofaseSelchow & Righter Co. v.
McGraw-Hill Book Co, 580 F.2d 25, 28 (2d Cir. 197&stee Lauder Companies Inc. v. Batra,
430 F.Supp.2d 158, 174 (S.D.N.Y. 200Bgople by Abrams v. Andersb87 A.D.2d 259, 271,
529 N.Y.S.2d 917, 924 (App.Div. 4 Dept. 1988). Mtamg relief is not practical; nor could it
ever furnish plaintiffs full relief from the harntsawsed.

[I. THE BALANCE OF HARDSHIPS FAVORS ISSUANCE OF AN
INJUNCTION

In deciding whether to grant a preliminary injunati a court must consider the effect on
each party of the granting or withholding of thquested relief, and the balance must tip in favor

of the moving partyWinter,  U.S.  , 129 S.Ct. at 374, 376. If it emrggs preliminary
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injunction ruling, the court commits a mistake gnavity of which is measured by the irreparable
harm, if any, this decision causes to the oppogarty.“Therefore, the entire preliminary
injunction inquiry ... is intended to ensure the tlistrict courtchoose[s] the course of action that
will minimize the costs of being mistakémhus, . . . the real issue in this regard is #éngrele of
harm that will be suffered by the plaintiff or tefendant if the injunction isnproperlygranted or
denied’ Scotts Co. v. United Industries Carp15 F.3d 264, 284 {4Cir. 2002) (original emph.).

As demonstrated above, Plaintiffs will suffer grarel irreparable injury if a preliminary
injunction is not issued, including loss of credliid the likely inability to find work in their
chosen profession as a result of negative crepldrte from Defendants. Even if Plaintiffs
ultimately succeed in demonstrating that the dghbisg rise to these devastating collection
practices are illegal and void, no judgment willdi®e to undue the harm caused by the
collection practices and negative credit reporthmg occurs between now and final judgment.
On the other hand, Defendants will suffer littlerhdrom a preliminary injunction, even if they
ultimately succeed on the merits. The injunctioquessted by Plaintiffs only delays their
collection efforts while the legality of the undgrig debt is litigated. If the Court ultimately
concludes that the Lease/ICOA contract is not uscomable or otherwise contrary to law, there
will be ample time at that point for Defendantptosue the collection practices allowed under
the Lease/ICOA agreement (with no reason to thlakpffs will now be better able to pay any
amounts due). In short, the balance of hardshidaimtiffs from wrongfully refusing the
injunction compared to the hardship to Defendamishfa wrongfully granted injunction clearly
tips in Plaintiffs favor and justifies entry of tirgunction.

IV.  THE PUBLIC INTEREST FAVORS ISSUANCE OF AN INJU NCTION

Here, the public interest favors allowing truckersecure other employment or credit
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needed to live or drive, while litigation over tlaevfulness of defendants’ Lease/ICOA is
concluded. The cases cited above demonstratergygitdlic interest in prohibiting debt
collections measures on unlawful del@se, e.g., McKesson Automated Healthcare, T7@,
N.Y.S.2d at 770 (noting that allowing a lessor ¢oederate all payments due under a |eamk
seize the equipment “would impose an unconsciorfableiture and penalty . . . and contravene
public policy.”). Similarly, there is a strong piinterest in the enforcement of remedial federal
and state wage and hour laMullins v. City of New Yorlg34 F.Supp.2d 373 (S.D.N.Y.
2009)(public interest in FLSA compliance supporis prohibiting City from prosecuting FLSA
claimants). Moreover it is not in the public interéo allow unconscionable contract provisions
to be enforced. Suspending Defendants’ collectforts until the legality of the challenged
provisions can be determined would serve the pufierest.
CONCLUSION

Plaintiffs’ Motion for a Preliminary Injunction shild be granted.
Dated: April 2, 2010

Respectfully Submitted,

/s/ Dan Getman
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