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l. INTRODUCTION

Swift Transportation Co., Inc. (Swift) is the lagjéruckload carrier in the world.

Plaintiffs are truck drivers, called into Defendgritusy terminals to sign roughly 60
pages consisting of multiple contracts, addendartshand inter-related legal provisio
ostensibly to “lease” a truck.Defendants have crafted a circular scheme infwhiey
lease trucks to Plaintiff truck drivers, for immati lease back to Swift for a period uf
four years. The core documents effecting the cacrdlationship are the Lease/ICOA
documents which the related companies, Swift atetdtate Equipment Leasing Co.,
Inc. (IEL) have drafted for “owner operators” touh&reight for Swift's customers.
Plaintiffs are not permitted to take the contraotseview with an attorney and are ma
to sign the contracts then and there, or not afhkse contracts have unconscionabls
terms hidden within — among others, clauses whe&mp Defendants to fire the driver

for any reason or no reason, and once fired, detter driver to be “in default,”

repossess the truck, and simultaneously demamemdining payments that otherwise

would have been due if the lease had been contiftresl suit claims that these
draconian provisions are unconscionable and unlawfu

Plaintiffs now move this Court for a preliminarnjunction to preserve the statu
guo pending the Court’s ultimate determination Wwkethe contracts at issue in this g
are unconscionable and unlawful contracts of adnésspecifically, Plaintiffs seek to
enjoin Defendants from: 1) seeking to collect delsgedly owed by Plaintiffs who

have been or may be classified by Defendants agefiault” of their lease/ICOA

! As explained in detail below, the contracts atéssonsist of two documents, a lea
agreement and an independent contractor operagiegment (ICOA). Throughout th
brief Plaintiffs will refer to these documents ke tcontract” or the “Lease/ICOA
contract.”

2 The claims in this case are litigable in this Cdgtause Defendants have, in every
lease, consented to suit in Court, rather thariratlmn. SeeEx. H-2, Sykes Leasg21

ns,

1%

ase

AS€e
S
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contract; 2) furnishing adverse credit and/or emplent reports concerning Plaintiffs
who have been or may be classified by Defendant$radefault” of their lease/ICOA
contract, and 3) requiring Plaintiffs to agree arges in their lease/ICOA contracts {
threat of placing them in default if they declimeaigree to the chandePlaintiffs have
been and will continue to suffer irreparable harith@ut preliminary injunctive relief.
contrast, Defendants will not suffer prejudice frams preliminary injunction if
Defendants’ contracts are ultimately found to v&fldand enforceable. Plaintiffs mg

good faith efforts to negotiate with Defendantsarelgng the preliminary relief request

herein. However, Defendants refused to negotiEedquesiSeeEx. B., Getman letter

to Boudreau; Ex. C, Boudreau E-mail.
. STATEMENT OF FACTS

A. Statement of the Case

This lawsuit is brought as a nationwide class @oitbctive action on behalf of
truckers who lease Swift trucks from IEL and drikkem for Swift under a lease back
Swift. Plaintiffs’ claims in this case are threeafoFirst, Plaintiffs contend that the
Defendants have violated the FLSA and state empoyhaws by misclassifying drive
as “independent contractors” when they are, indact by law, “employees” of the
Defendants. Second Amd. Compl. 11 4, 14, 70, 7,7188-90, 134, 140, 152.

Second, Plaintiffs seek a declaratory judgmeritttier lease/ICOA contracts are
unconscionable and unenforceableinder the contract, Defendants are permitted to
terminate Plaintiffs’ services to Swift for any or no reason at all, and then treat {

termination as a “default” of the lease by the kmrc Compare, e.gex. H-1, Sykes ICOA

At this time, Plaintiffs are not seeking a prelimuiy injunction barring Defendants frg

placing drivers into default nor do they seek tegiwde Defendants from repossessing

the leased vehicles from drivers placed in default.
4+ Plaintiffs also seek damages to the extent Defasdave been unjustly enriched
the unconscionable contracts.

n
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at 16and Ex. H-2, Sykes contract at 112(g) (Exhs. H-1 dr2lare used throughout a
representative sample of ICOAs and leases.) [dafgs may even terminate drivers f(g
retaliatory reasons and treat that termination @efault by the drivet See e.gEx. T,
Carpenter Decly 29. Once Defendants put a trucker in defawdt] #ase/ICOA contrad
permits Defendants to repossess the leased @anagimultaneously demand that the
driver immediately pay all remaining lease payméntsie end of the lease — thereby
exacting unconscionable liquidated damagpksThe contract also allows Defendants t
keep Plaintiffs’ substantial truck depositsscrowed fundsand other charges. Plaintiff
claim that these contract provisions are unconsdilenand voidable under state contra
law.

Third, Plaintiffs claim that Defendants’ contractmstitute a scheme of “forced
labor” in violation of 18 U.S.C. 81589 and 1595 f@w@lants threaten Plaintiffs that th
will use the legal system to enforce the crushing or six figure debt that Defendants
Lease/ICOA contract imposes on Plaintiffs if theyrabt work exclusively for Swift ang
follow Swift’s rules and instructions precisely fperiods up to four years — the length
the lease term.

B. Facts Supporting the Motion

1. Swift's Circular Lease

Swift is the largest truckload carrier in the woHtp://www.swifttrans.com/c-

clamp.aspx?id=174t claims to generate 3.4 billion in yearly reues.ld. Swift and

> Defendant Swift was found to have engaged iniggtaly terminations by the NLRBi
Swift Transportation Co., Inc. and IBZ009 WL 4885436 (N.L.R.B. Div. of Judges).

® Plaintiff Carpenter had a $20,000 truck deposit Healost when Defendants put him
default. Ex. T, Carpenter Decl. § 26, 36.

" Defendants generally keep Plaintiffs’ maintenafurels required by the Lease and
performance bondbee e.gex. F, Van Dusen Decl., { 22. These funds can atrtoun
many thousands of dollars.

I

—

[72)
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IEL are interrelated privately held companies. iElheadquartered in the same buildi

as Swift and is owned and run by the same prineigaéfendant Jerry Moyes. The tw

companies also have interrelated officers and ¢ipgrananagement. Ex. A, Corporate

Information. For example, Defendant Chad Killibrélerry Moyes’s son-in-law), is the

President of IEL and Executive Vice President o§iBass Transformation for SWIFT
He also recently served as Vice President of Sa@itvner Operator Divisionid. Chad
Killebrew also regularly signed both the Leaseh&ssigning agent for IEL and the 1C(
as the signing agent for Swiee, e.gEx. U, Motolinia lease at 8, 10, 11, 14, 15;
contract at 25-26.

Swift arranges to lease trucks from Paccar Finh@oap. See, e.gEx. O

(Plaintiff Jose Motolinia truck registratiorf ) Thereafter, Defendant IEL re-leases thc

same trucks to Plaintiff driverSee, e.g Ex. U, Motolinia lease, at 1-10. At the same

time, a Plaintiff driver leases a truck from IEEU requires the trucker to execute a |

of the truck right back to Swift, through the ICGAhus, Defendants operate a circular

scheme whereby they lease their trucks to theredsi and simultaneously demand th
the drivers lease the trucks right back to them.

Swift operates some 16,000 trucRsf which roughly 3,000 involve this circulz
lease. Swift recruits truckers, including its oemployee drivers, to participate in thig
circular lease scheme by luring them with promddsecoming an “owner operator” g
“business partner” of SwifSeeEx. V, Swift Website Materials; Ex. F, Van Dusen Deg
1 1; Ex. G, Sheer Decl., { 2; Ex. | Hoffman Degl2, Ex. H; Sykes Decl., 1 2; Ex. R,
Grogan Decl., 3.

¢ Plaintiff Doe is Jose Motolinia, and was identifiedopen Court in the S.D.N.Y.

°* Federal Motor Carrier Regulations require indepahdentractors who drive these
trucks for a carrier to “lease” the truck to therza with specific termsClarendon Nat.
Ins. Co. v. Medina2010 WL 1050195 (N.D.IIl. 2010).

10 http://www.swifttrans.com/c-clamp.aspx?id=174

4
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2. Signing the Lease/ICOA

There is a significant disparity in bargaining mowetween Swift with its
vast legal team and the truckers (typically withrhschool level educatioreeEx. D,
Sheer Decl., 11 7-10; Van Dusen Decl., 11 22, @3D2e 1 Decl., 11 8 -1@efendants
used high pressure tactics and coercion to gattiPldaruckers to sign their contractSee
Ex. D, Sheer Decl., 1 4-11; Van Dusen Decl., 274boe 1 Decl., 11 3-15. First,
truckers were required to put down deposits focisiedrucks even before seeing the
Lease/ICOA contractBee, e.gEx. T, Carpenter Decl., { 4. Then, the truckerseveatled
to distant locations to sign pre-printed contractsusy truck terminals. Ex. D, Sheer
Decl., 1 5, Doe Decl., 4.

The contract consists of two documents, a Lease &L and an “Independent
Contractor Operating Agreement” (ICOA) with Swift a condition of entering into thg
lease. The Lease specifically requires driversiteranto the ICOA with Swift, Ex. H-2
Sykes lease, T 2(e), and drivers must sign bothd@t the same time, or neither is vg
id., at12, Authorization and Assignment { $ee alsd&x. G-2, Sheer lease 2. The
Lease and the ICOA operate as a single contraatertdy Defendants jointly for a
common business purposérucking freight for Swift. Defendant Killebrew @i signeq
both the ICOA for Swift and the Lease for IEBee, e.gEXx. U, Motolinia lease at 8, 1
11, 14, 15; contract at 25-26.

Drivers were not permitted time to review the 60mare pages of the Lease/ICC
contract (containing addenda, charts, and legatsyrand they were not permitted to
review the forms with an attorney. Ex. D, SheerlD&c10; Van Dusen Decl., 1 10, 11;
Doe Decl., 1 6, 10, 15; Ex. T, Carpenter Decl, Rlaintiffs were not allowed to take th

D

lid,

0,

A

e

contract out of the truck terminal, and all werguieed to sign the Lease/ICOA agreements

then and there, or they would not get their truott thus many would have no means of

transportation homé&eeEx. D, Sheer Decl., 11 6, 9-11; Van Dusen Decl7,1@; Doe 1
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Decl., 11 3, 4, 14There were “sign here” tabs indicating where tmsithere were
substantial financial costs imposed if Plaintigéused to sign. Ex. D, Van Dusen Decl

12 and Doe 1 Decl., § 14.

The Lease and ICOA have interconnecting proviswinsh would not be obvious

to a layperson and are not even immediately distéerto a legal professional. For
examplethe ICOA suggests that either party may termirtadeagreement at any time fq
any reasonSeekEx. F-1, ICOA {16; Ex. H-1, ICOA 116; Ex. G-1, ICGA7, Ex I-1

ICOA 117. What is not evident, however, is thadiiher party terminates the ICOA, thée

termination is defined as a “default” by the truckkeough terms contained not in the
ICOA, but in the leasé&See e.gbx. G-2,Lease 112(g); Ex. H-2, Lease 112(g). Thus, w
Swift exercises its option to terminate a truclarrfo reason, the trucker is deemed
automatically to have defaulted on his leade Also not evident are the negative
consequences that flow from Swift's terminatiorited trucker under the ICOA. Upon
“default” under the Lease, Defendants repossessublk. See Leases, e.x. G-2, 113
Ex. H-2, 1 13; Sheer Decl., 11 19-20; Ex. R, Grdgeal., 11 10-13; Ex. T, Carpenter
Decl., § 17, 22. Yet even after Defendants remssbee trucks, the Lease makes the
trucker liable for all remaining lease paymerfige Leases, e.gx. H-2, 1 13; Ex. G-2, {

13. Upon termination of their employment underltb®A and the resulting default ung

the Lease, truckers can also lose their depositspwed funds, performance bonds, and

the ability to buy out the Lease which is only petad at the end of the Lease teri®ee
Leases, e.g.Ex. H-2, 111 13(f) and 19; Ex. G-2, 11 13(f), 19 &wthorization for
Deduction at 13Ex. G, Sheer Decl., § 31, Ex. F, Van Dusen D&@2, Ex. T, Carpente|
Decl., 1 24, 26. Upon information and belief, Defants give no accounting of the fun
they take from the Plaintiffs’ various accounts.

Another hidden feature of the contracts is thahalse same penalties apply if a

driver were to turn in his truck voluntarily, puesu to the “mutual” termination clause

174
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the ICOA, or if he were simply to decide not toeerthe ICOA. So despite the contrac

assurance that a driver can terminate the ICOAatime, in fact, drivers cannot do so

tual

without suffering crushing financial debt due unttex Lease. Ex. I, Hoffman Decl., { 18.

Drivers are virtual captives of Defendants as alted the contracts’ draconian liquidate

damages clauses, and, as explained below, aslaaeBefendants’ ability to blackball

Plaintiffs from any further work in trucking, angt burnishing negative information to the

DAC report. Ex. F, Van Dusen Defl.24 None of these features are evident on th

face of the Lease/ICOA and the “mutual” abilitytgominate the ICOA gives no hint o

14

d

the devastating financial consequences that résuit either side exercising that clause.

Swift's right to place drivers in default for any o reason coupled with the
draconian financial consequences that flow fromhsudefault give rise to two additio
aspects of the contract not apparent at the timsesigned. First, although the ICOA
states that a driver can drive his leased truclkhather carrier with the permission of
Swift, see, e.q Ex. H-1, Sykes ICOA { 5b; Ex. F-1, Van Dusen KCD5 b, in practice,
Defendants never grant truckers permission tohes¢ricks to drive for other carriers, g
once the contract is signed, Defendants statertiteljition repeatedly. Ex. G, Sheer Dg
11 12, 19; Ex. I, Hoffman Decl., § 15; Ex. H, Sykel.,  16; Ex. R, Grogan Decl., {
Ex. T, Carpenter Decl.,  9; Ex. Q, Palmer Decl2{ This verbal prohibition is easily

enforced given the ability of Defendants to quigBlgce the drivers in default if they

1t The DAC report is the trucking industry’s pre-empteent screening tool. Like a
credit report, the DAC follows a trucker wherevieey go, reporting negative employs
experiences wherever a trucker has worked; itfalémwys a trucker to virtually all
prospective jobs — contract or employee -- in tmighkndustry.SeeEx. N, HireRight.
Com DAC Background. The DAC report is created bseRight (operated by US
Information Services, Inc.). HireRight states: “DAMployment History File contains
historical employment records from more than 2,6@Qor carriers, and acts as a ‘file
cabinet’ for participating members” who are reqdite submit records to gain access
the database. Currently containing over 5.7 millecords, with thousands added eve
month, the DAC Employment History File is the orlyployment history database of
kind in the transportation industryld.
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persist in requesting permission to drive for aaotarrier.

Second, Swift's power to place drivers in defaaitdny or no reason whatsoeve
gives Swift the power to force drivers to agreenid-term modifications of the terms g
their contracts (which invariably benefit Swift)der threat of being placed in default.
Id.; See e.gkx. S, Fairley Decl., 11 7-9. For example, duthrggterm of the lease,
Plaintiff Van Dusen was told to agree to a two-gatmile reduction in the amount of
money she was reimbursed for fuel costs. Ex. F, Masen Decl., 19. When she told
Swift she could not accept such a change, sheolb®teither accept immediately or ha
her truck repossesselti.

3. Defendants’ Control Over Plaintiffs’ Labor

The Defendants’ total control is enshrined in adaotd sweeping statement in
every single ICOA. Swift's ICOA specifically statdsat,“While operating the
Equipment under COMPANY'’S authority, COMPANY shall have exclusive
possession, control and use of the equipment duririge term of this Agreement.”See
e.g., 1 5A of the ICOA in Exs. F-1, G-1, H-1, I-1.

While Swift has the right to control the truck weey respect, Plaintiffs bear all th
operational and maintenance costs for Defenddets &nd bear all the business and

liability risks that would otherwise have been ohy Swift*? Once they sign the

2This scheme lets Defendants shift all the costsriskd associated with fleet
maintenance to their truckers while keeping alllibaefits (even down to claiming tax
depreciation on the trucks). Defendants also begedatly by misclassifying Plaintiffs
independent contractors. Defendants charge Plgit¢ihs of thousands of dollars per
year for the lease of Defendants’ trucks, and #isy require Plaintiffs to pay for othe
equipment such as the QualComm, and Plaintiffs mpagtfor all gas, insurance,
bonding, repairs and maintenance, tolls, and &waof other itemsSee, e.gl/COA 11
5, 6, 8, 10, 11, and Schedule B in Exs. F-1, G-1, H1. Defendants even exact a
financial profit for accounting transactions by aiag Plaintiffs a $15 accounting fee
issue Plaintiffs’ paycheckS&ee e.g.Ex. H-3, p.7; H-1, ICOA { 4. And, Defendants
secure a far more stable workforce since Plaint#isnot leave their work with Swift fq
a period of up to four years under threat of bgiagalized by liquidated damages for
“defaulting” on the lease -- longevity that coulever be demanded of at will employs
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Lease/ICOA contract, Plaintiffs do not obtain th@wn trucking work. Rather, Defenda

nts

dispatch the Plaintiffs to their jobs, setting kbad time, the delivery time, and also setting

the route. While the drivers are nominally pernditte select their own route, if they
deviate from Swift's preferred route, Swift imposesncial penaltiesSeeEx G, Sheer
Decl.,110; Ex. H, Sykes Decl{ 8; Ex. I, Hoffman Decl.{ 9; Ex. L, Qualcomm
Messages re Route. Nor are Plaintiffs able to esfozds assigned by Swift without
serious consequences. If a driver turns down |oadsor she is reprimanded and not
assigned further loads for a period of time (thxescéng a financial penaltypee e.gEXx.
F, Van Dusen Decl., 1 7; Ex. G, Sheer Decl., 1¥0}E Sykes Decl. § 8; Ex. Hoffman |
9; Ex. K, Qualcomm Message re Load. Thus, Plagéfe not able to control their profi
or loss; Swift does. Even though Defendants adempfs to each driver and thus assigr
how much each driver may drive, Defendants takefage” charges if a driver drives
more than 11,000 miles a mon8ee, e.gEx. H-2, Sykes Lease 12(c); Ex. G-2, Sheer
Lease f 213

Implementing Swift’s “exclusive possession, coh&nod use of the equipment,”
set forth in the ICOA, Swift sets work rules foaRitiffs by imposing an over 200 pag
manual of work rules with which drivers were regdito complySee, e.gEx. M, Swift
Manual Excerpts, (Ex. M-1 is a partial list of ingttions culled from the manuafee
alsoICOAs, Ex. H-1, 116; Ex. F-1, 116; Ex. G-1, 11¥%; E1 117. These instructions
include Swift's own speed limits, fueling requirem, and a wide variety of

performance standard$Swift even sets rules for personal appearancelanganor.

[

[

13 Defendants also use Plaintiffs to train Swift's neive employee drivers on the roaq
See, e.gEx. R, Grogan Decl., 1 6. Thus, Plaintiffs bear significant liability risks
associated with new drivers, and they also beainttreased maintenance costs on th
trucks for new drivers’ just learning the formidalskills needed to shift tractors.

4 A violation of the work rules is a specific basis €laiming that the contract is
terminated and therefore putting the driver in déf&ee e.gExs. H-1 and F-1, ICOA
117(A); Exs. G-1 and I-1, ICOA 1 16.
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SeeEx. M-1, Swift Manual Excerpts at 6. As noted adoPlaintiffs cannot use their
leased truck as they see fit, such as to drivettoer carriers offering better pay or mo
convenient loads.

Defendants also routinely monitor Plaintiffs’ whabouts in real time by using
QualComm device, a mobile communications tool usete trucking industry.
Defendants’ current contract requires Plaintiffe¢mip their truck with a QualComm
device, generally also leased from Swi#ee e.g.Exs. F-1 & H-1, ICOAs 15(D), EXxs.
1 &I-1, ICOAs 5(C). The QualComm has a GPS aponts the truck location to the
Swift dispatcher. Thus, the QualComm enables Swiknow when drivers are driving
and when they are resting. It enables Swift to neomiles driven, average miles per
hour, and collect various statistics about a drimgeal time. It also measures complig
with the route set by Swift for the load. Ex. M, i@wlanual, pp. 12-24 (8 7). The

QualComm also enables Defendants to give drivetsuations in real time while on th

road, with email-like capabilitie§eeEx. L, Qualcomm Messages. For example, Swi

uses the QualComm to instruct drivers about thext foad, delivery time, route chang
See, e.gEx. M-D, Swift Manual, pp. 12, 20-34. Defendantsoaconvey detailed
instructions to truckers by contacting them onrtkellphones and through voicemail.
See e.gEx. M, Swift Manual at 34.

Swift also uses hardware to control the truck.flSseits a “speed governor” on the
engine of each truck that sets maximum speed agidesrevolutions per minute thereby
controlling the maximum speed the truck may traSekEx. G, Sheer Decl.,  10; Ex. H,
Sykes Decl., 1 8; Ex. | Hoffman Decl., § 9; Ex.R@lmer Decl., 6. Swift has mandator
settings for the governor that drivers are not jigethto change, and these settings are
designed to limit the truck to speed rates BELOWtgd speed limitsSee id. Any time a
driver takes his truck to a Swift authorized sex\station, the governor settings are cheg

and if a driver has arranged to change the settihgg are changed back to Swift's
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mandated settings. Swift's governor settings astrict the amount of miles a driver may
cover in a set amount of time, precluding a driv@m making his own decisions about fU
efficiency, pay per hour, and risRee id.

The Lease/ICOA also leverages control over drivEne termination and defau
provisions therein effectively give Swift the atylio “fire” its workers at will. Ex. G-1,
ICOA | 17. Carpenter was fired because Defenddtelftew said we’re “tired of you.”
Ex. T, Carpenter Decl., § 29. Swift fired Plaintifiseph Sheer even though he violaty
no law and no work rule. Ex. G, Sheer Decl., § 14@nce Swift terminated his ICOA
he was deemed to be in “default” of his leddeat § 21-32. Defendants demanded
repossession of the truck and began billing himafbremaining lease payments due
the truck (approximately $32,0009L. Drivers must comply or face loss of work, loss
the truck, negative credit and DAC reports, andgleing debt.

4, Earnings
As a result of the Lease/ICOA contract terms aedcttimplete control that

Defendants exercise over Plaintiffs, Plaintiffs fteguently unable to earn either fede

or state minimum wage guarantees. In numeroussy&daintiffs make no money at all;

in fact, they “go deeper in debt to the companyestdlaintiffs Sykes, Van Dusen, ang
Hoffman made so little money that they could nébraf to continue to work for Swift,

make their required lease payments, pay for ghs, itmsurance, taxes, maintenance,

equipment, bonding, and bear all the other chabge& required them to bear, and still
support themselves and their families. Ex. F, Vaséh Decl., 11 5-18, 22; Ex. H, Syks
Decl., 11 10-18, 20; |, Decl Hoffman, 11 13-17-220 Plaintiff Hoffman made so little
money that his personal vehicle was repossesseldeaadd his wife became homeless
both forced to live in the truck. He had to cutlan his heart medication even though
had four prior heart attacks. Ex. |, Hoffman Def{}13-28. Plaintiff Sykes was operati

at a loss, despite eleven weeks of working for Swifiich led to his not having enough
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money to pay for fuel oil for the family’s homeyéong the family (including three
children) to live for a week without heat. Ex. Hk8s Decl., § 12-15. Plaintiff Van Dus
could not keep up with home mortgage payments en &eep enough money in her
account to pay for training courses. Ex. F, VandduBecl., § 13, 18. Each of these
Plaintiffs made so little money that they had tantin their trucks.
5. Swift's Use of Collections and DAC Reports

Once Swift puts drivers in “default” status, Dedlants take a variety of steps.

First, Defendants repossess the truckge Leases, e.gx. G-2,  13; Ex. H-2, § 13

Then Defendants demand all the remaining Lease @atgmthat would have been mag

up through the end of the Lease teBre, e.g., idWithout giving an accounting, Swift

generally holds Plaintiffs’ various deposits anahtd®. And Defendants retain all

payments thus far made on their truSke e.gex. R, Grogan Decl. { 12-13; Carpente

who lost his $20,000 deposit. Ex. T, Carpenter Dfc#l, 20-31. Drivers also generally
cannot buy out the trucle(g,.by refinancing with another company) if the Le&se
terminated early” Grogan Decl., § 12-13; Ex. T, Carpenter Decl. $831Drivers lose
their truck, they lose their income, and are sutdedunning and collections efforts by
Defendants to the tune of $60,000 or more. Exoffitdan Decl., 119; Ex. G, Sheer
Decl., 124; Ex. Q, Palmer Decl. 118-20.

Defendants also quickly refer the remaining Leasgnents they consider due tg
collections agencies, such as A.R. Systems, IAR Bystems”) for this work. After
Defendants put Plaintiffs Sheer and Hoffman in ditfstatus, they put Plaintiffs’
remaining Lease obligations into collections, resglin a daily barrage of bill collecto
phone calls. Sheer and his very ill wife were chfideadbeats” by the collections age
in scores of harassing phone calls they received day dunning them for the remain

Lease payments. Ex. G, Sheer Decl. | 23-32; Ex. &18er termination letter.

5 This also prevents drivers from leaving early frthva Lease term of up to four years.
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When Plaintiff Grogan was defaulted by Defendamitsiruck was repossessed with
devastating consequences for his family’s inconxe R Grogan Decl. §10-17. Then,
without any means to work, he was told by IEL repréatives that they would have his
CDL suspended, that he would be barred from thekiimg industry and his credit report
would be ruined unless he paid the remaining Lpagenentsld. For further details, see
Ex.R 1 19-20. The dunning calls only stopped one®én said he had an attornég,.

After Plaintiff Hoffman turned in his truck because could not make enough

money to survive, he was put in default and wasddrfor $63,000 by IEL and AR

192)

Systems. He was called multiple times per day andived demands from bill collector
for more than a year. Ex. |, Hoffman Decl.,  18-H%2. |I-3, Hoffman termination letter.
Plaintiffs Van Dusen and Sykes have been told dngesthing will happen to them, though
the amounts Swift considers them to owe have resen determined. Ex. H, Sykes Decl.,
119; Ex. F, Van Dusen Decl., 1 23; Ex. F-2, Vanduermination letter.

Plaintiff Palmer paid $500 per month to IEL afee was put in default, to pay off
nearly $66,000 that the company said was due. ERaipner Decl. § 18-26. The payments
were put on automatic withdrawal from her bank actdor a year until they abruptly
ceased in November 2004.

Swift furnishes information for and uses the DASpart. Ex. F, Van Dusen Ded|.,
1 24 Once Swift has put a driver in default, it furnisheegative information about the
default to DAC. Plaintiff Van Dusen received a negaDAC report from Swift after she
was put in defaultd.,  23-24. Because DAC reports are the standardogmgint
screening tool in the trucking industry, negatigparts can keep Plaintiffs from ever
driving professionally again. Ex. H, Sykes DecP1f SeeEx. N, HireRight.com.
Plaintiff Van Dusen was turned down from a truckjolg with Heartland Express due fo
the negative DAC report. Van Dusen Decl., 1 24. VHeartland turned Van Dusen

down, she was told that as a result of the neg&A€ report, she would never find
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work in the trucking industry agaitd. Thus, if Swift or IEL files a negative report
concerning a driver’s default, the driver will ligdbe prevented from gaining further
employment in the trucking industry. A clean DAQoe is critical to a driver’s ability
to work in their professiohfs. Seee.g.,d.
. ARGUMENT

Plaintiffs seeking a preliminary injunction mustaddish that they are likely to
succeed on the merits, likely to suffer irrepardtdem in the absence of preliminary
relief, that the balance of equities tips in higdia and that an injunction is in the publ
interest.Winterv. Natural Resources Defense Council, Inc. U.S. , 129 S.Ct.
365 (2008) Am. Trucking Ass'ns, Inc. v. City of Los Anget&® F.3d 1046, 1052 (9th

Cir. 2009). As set forth below, Plaintiffs havetall four of these requirements.
A. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS
In the Ninth Circuit a party seeking preliminaryunctive relief must demonstra

either.
(1) a likelihood of success on the merits and thesitdity of
irreparable injury; or (2) that serious questiongg to the merits
were raised and the balance of hardships tips harfis favor.
These two alternatives represent “extremes of@esicontinuum,”
rather than two separate tests. Thus, the grdeeetative hardship
..., the less probability of success must be shown.

Walczak v. EPL Prolong, Incl98 F.3d 725, 731 (9th Cir. 1999) (citations oedjt See
also Davison v. City of Tucso824 F.Supp. 989, 992 (D. Ariz. 1996) (quotRggents (
Univ. of Cal. v. Am. Broadcasting Cog47 F.2d 511, 515 (9th Cir. 1984)).

Here, Plaintiffs meet either test. There is amgirikelihood of success on the

merits with a very real possibility of irreparalohgury. Additionally there are serious

*Indeed, it is fear of negative DAC reports, crughilebt and credit damage, which
keeps Plaintiffs laboring at sub-minimum wagesDefendants for periods of yea&ee
Second Amended Compl., pp. 29-30 (Eighth CausectibA).

14

—

e




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

guestions going to the merits and the balance mfshaps tips sharply in favor of
Plaintiffs.

Plaintiffs have a strong probability of succesdtmmerits of their claims that t
Lease/ICOA contract is both procedurally and sutistaly unconscionable because ¢
the oppressive bargaining process and the oppeeasiy surprise terms of the
Lease/ICOA contract including the facts that ibalé Swift to place drivers in default
the Lease for no reason, imposes unconscionabbdtigasnupon drivers once they are
placed in default, and permits Defendants to denuauildteral changes upon threat of

being placed in default.

1. The Unconscionability Standard
“Unconscionability includes both procedural uncoosability, i.e., something
wrong in the bargaining process, and substanticenstionability, i.e. the contract tern
per se.”Pacific Am. Leasing Corp. v. S.P.E. Bldg. $S{%2 Ariz. 96, 103, 730 P.2d 273
280 (Ariz. Ct. App.1986).

“Procedural unconscionability analysis focuse®ppression or surprise. Oppress
arises from an inequality of bargaining power tiesults in no real negotiation and an
absence of meaningful choice, while surprise ingslthe extent to which the supposs
agreed-upon terms are hidden in a prolix printethfdrafted by the party seeking to
enforce them.Nagrampa v. MailCoups, Inc469 F.3d 1257, 1280 (9th Cir. 2006)gle
v. Circuit City Stores, Inc328 F.3d 1165, 1172 (9th Cir. 2003)(“when a parhpow
enjoys greater bargaining power than another gadgygents the weaker party with a
contract without a meaningful opportunity to negt#i “oppression and, therefore,
procedural unconscionability, are present.”).

In Maxwell v. Fidelity Fin. Servs., Inc184 Ariz. 82, 907 P.2d 51 (1995), the

Arizona Supreme Court held that factors indicapngcedural or bargaining
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unconscionability include:

[T]hose factors bearing upon . . . the real andini@ry meeting of the minds of
the contracting party: age, education, intelligefeesiness acumen and
experience, relative bargaining power, who draftedcontract, whether the ter
were explained to the weaker party, whether altaratin the printed terms wer
possible . . ..

Id. at 89, 907 P.2d at 58. Broemmer v. Abortion Services of Phoenix, [1@3 Ariz.
148, 150-51, 840 P.2d 1013, 1015-16 (1992), thet@miined an adhesion contract g
standardized form “offered to consumers on an eéisdigritake it or leave it’ basis...”
which is unenforceable against the adhered paitiyg@xtent that there are terms out
reasonable expectations contained within it. Th&hNCircuit has repeatedly stricken
adhesion contracts as procedurally unconscion8ele e.g,. Davis v. O'Melveny &
Myers 485 F.3d 1066, 1073-75 (9th Cir. 2007), certie@nl28 S.Ct. 1117, 169 L.Ed
845 (2008) (striking down employment related agtitm provision that was offered tg
employee on a “take it or leave it” basisjgle v. Circuit City Stores, Inc328 F.3d
1165, 1172 (9th Cir. 20033ert. denied540 U.S. 1160 (2004) (presentation on an
adhere-or-reject basis is procedurally unconsci@ab

A contract is substantively unconscionable wheséerms are unreasonably
favorable to the party against whom unconscionghgiclaimed.See Harrington v.
Pulte HomeCorp.211 Ariz. 241, 1 39, 119 P.3d 1044, 1055 (Ariz.Axp. 2005)
(factors showing substantive unconscionabilityuidel “contractual terms so one-side
to oppress or unfairly surprise an innocent patyoverall imbalance in the obligatiorn
and rights imposed by the bargain, and significast-price disparity.”)See also
Maxwell v. Fidelity Fin. Servs., Incl84 Ariz. 82, 89 907 P.2d 51, 58 (1995).

Plaintiffs need not show both procedural and sutiste unconscionability in
order to demonstrate unconscionabili§ee Maxwell184 Ariz. at 90, 907 P.2d at 59

(claim of unconscionability can be established Ishawing of substantive

16

ms

117

Sa

side

2d

d as

S




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

unconscionability alone)d.*’
2. The Lease/ICOA Contract Is Procedurally Uncoscionable
As the affidavits of Plaintiffs make clear theresaasignificant disparity in
bargaining power between Swift Transportation, w#Hegal team, and the high schag
educated truckers. Moreover Swift used high pmestactics when offering the

Lease/ICOA agreement to drivers: drivers were prieskewith the voluminous lease a

ICOA documents with countless attachments on aitaieleave-it sign- it-quick basis.

Both documents had to be signed as a package amodifications in either documen
were permitted.SeeExhibit D, Declarations of Van Dusen, Sheer, & Ood@he trucker
were not permitted sufficient time to review theesgments and none were allowed tg
take them out of the office in order to review thiemther at homeld. Nor were drivers
allowed to take the agreements to an attorneyiewe although some specifically asl
for permission to do sdd. Signature tabs indicated where Plaintiffs hadga.& In

short, they were presented with the agreementegnekcted to sign them then and thg
or not at all. The impact of key terms, such a&sdéfault provisions, could only be
discovered upon a careful and repeated analysieahterplay between clauses burig
deep in the lease and ICO8ee, e.gEx. H-2, Lease 1 12; Ex. G-2, Lease { 12; EX.
ICOA 1 16a; Ex. G-1, ICOA { 17a. Truckers could betexpected to fully understand
these interrelated legal terms given how littledtithey received to review the docume

and their inability to obtain legal advice.

In Ingle v. Circuit City Stores, Inc328 F.3d 1165, 1170 -1171 (9th Cir. 2003)
(citations omitted), the Court held that “the meubstantively oppressive the contrac
term, the less evidence of procedural unconscidihalsi required to come to the
conclusion that the term is unenforceable, and versa.”

®*The procedural unconscionability in using signatafes to short circuit careful
consideration has been noted by this CouMadrid v. Peak Const., Inc2009 WL
3710719, at 2 (D.Ariz. 2009) (“The stickers arepppriately suggestive to potential
collective action members that their signaturescguired.”).
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UnderNagrampa469 F.3d at 1280 andaxwell,184 Ariz. 82, 907 P.2d 51, these

circumstances are more than sufficient to estalplishedural unconscionability.
3. The Lease/ICOA Is Substantively Unconscionable

The lease/ICOA contract is substantively unconsaie for three distinct
reasons: First, it imposes unconscionable pesadtiedrivers who seek to terminate t
lease. Second, it gives Defendants the abilitydoepdrivers in default of the Lease fg
any reason, or no reason whatsoever. Third,atelISwift to impose unilateral chang
in the contract terms to the disadvantage of dsiveys set forth below, either one of
these aspects of the contract are sufficient tdeeit unenforceable as a matter of lav

a. The Contract Imposes Unconscionable Penalties

Paragraph 13 of the lease portion of the conty@etifically states that in the
event of a default, the lessor may terminate thedeé.g.,Ex. H-2, 113(a)), require the
driver to return the truck (or seize it) and chattgedriver for the cost of repossessior
(e.g.,Ex. H-2, 113(c), (d), and (f)), and declare thareramount of the rent for the full
term of the lease immediately due and payableigsidated damages.&(g.,Ex. H-2,
113(b)). In other words, Swift claims the rightaoth retain the truck and demand full
payment of all remaining lease payments --evenetinas yet dué®

Courts have consistently found that contracts pgingia lessor to repossess th

leased equipment and simultaneously to colleaeatiaining payments for a breach ar

unconscionableSee, e.g., McKesson Automated Healthcare, Ina.oakB/n Hospital

¥See alsd@rennan v. Bally Total Fithnes&98 F.Supp.2d 377, 383 -84 (S.D.N.Y. 200
Williams v. Aries Financial LLC2009 WL 3851675 at *11 (E.D. N.Y. 200%tate of
NY v. Wolowitz468 N.Y.S.2d 131 (8 Dept. 1983)|ndustralease Automated &

Scientific Equipment Corp. v. RME Enterprises,,I866 N.Y.S. 2d 427, 490 (2d Dept.

1977).

% Also, the CABS Training Manual received after signstates: “You are responsible

for the full length — all payments -- of the leassgardless of whether you quit, turn in
the truck early, or leave early. Walking away frtm lease will be considered a defa
of the lease and you will subject to any collecsiancluding any cost for repair of the
truck as needed.” Ex. P, p.22.
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Center,779 N.Y.S.2d 765, 770 (N.Y. Sup. Ct. 2004) (in cas®lving lease of hospita

equipment court held that allowing lessor to aaedéeall payments due under the led

Se

and seize the equipment “would impose an unconabierforfeiture and penalty . . . and

contravene public policy.”Fairfield Lease Corp. v. Pratt,278 A.2d 154,

156 (Conn.Cir. Ct.1971) (finding lease of coffeectmae that allowed lessor the right
repossess the equipment and demand payment ofaated and unearned lease
payments to be unconscionable under UCC §2-3ttifield Lease Corp. v. Umberto,
1970 WL 12608 (N.Y. Civ. Ct. 1970)(saméhnirfield Lease Corp v. Marsi Dress Cor
303 N.Y.S.2d 179 (N.Y. Cir. Ct. 1969)(sam8ge alsdn re Merwin & Willoughby Co.,
206 F. 116, 122-125 (N.D.N.Y. 1913) (claim for umes lease payments disallowed
bankruptcy because lessor seized equipment anel peagision giving lessor right to
payment of remainder of lease payments after sewmas unconscionabldjertz
Commercial Leasing Corp. v. Dynatron, Ind27 A.2d 872 (Conn.Super.Ct.
1980)(clause in equipment lease that even a mireach by lessee would allow leasin
company at its option, to recover damages far aesex of fair value of breach was
unconscionable under Uniform Commercial Code asdugh, was unenforceable.
Uniform Commercial Code, § 2-302(1Pairfield Lease Corporation v. Prat§40-41,
278 A.2d 154 (1971).

Courts have also held that a breach remedy allovangcceleration of all
remaining lease payments acts as a liquidated danlagse that constitutes an unlaw
penalty.SeePima Sav. and Loan Ass'n v. Rampelle8 Ariz. 297, 300, 812 P.2d 1111
1118 (Ariz. Ct. App. 1991)([A]n agreement madadvance of a breach is a penalty
unless both of two conditions are met. First, timoant fixed in the contract must be 3
reasonable forecast of just compensation for tine hlat is caused by any breach.
Second, the harm that is caused by any breachbreuste that is incapable or very
difficult of accurate estimation.j;arson-Hegstrom & Associates, Inc. v. Jeffrib45
Ariz. 329, 701 P.2d 587 (Ariz. Ct. App.1985); UC@8&-2A504;John Deere Leasing
Co. v. Blubaugh,636 F.Supp. 1569, 1575 (D.Kan. 1986).
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Defendants’ acceleration clause setting all remgitease payments as the
damages is not a reasonable forecast of harm chysbeé default. Defendants, havin

repossessed the truck, have the ability to reldeseuck and minimize damages.

Second, any cost that Defendants may suffer frammapossession and release can be

accurately estimated because Defendants have erped hundreds, if not thousands
such terminations and there is no reason the l@segriable or otherwise incalculah
Defendants’ ability to repossess the trucks andashehall payments that would have
been due if the trucker still had the truck is umsmonable.

b. The Contract Is Unconscionable Because It Allows

Swift To Place Drivers in Default For Any or No
Reason

The repossession with a demand for all remainagnents is unconscionable i
itself. But here, it is all the more egregious hesaDefendants can cancel the contra
for any reason or no reason AND treat its own claioen as a default of the driver,
thereby triggering the repossession and full payraspect of the contract. Paragraph
of the ICOA portion of the contract states thajHig Agreement may be terminated by
either party with or without cause upon ten (10)darior written notice to the other
party.” Ex. H-1, Sykes ICOA { 16. While this praweis may appear to be mutual, it m
be read in conjunction with the lease portion ef tbntract. That document provides
a driver must enter into an ICOA with Swift Trangagion Co., Inc., Ex. H-2, Sykes
lease  2(e), and that a driver “shall be in deéfandler this Lease” in the event that th
“Lessee’s ICOA with Carrier is terminated by Caroe Lessee.1d. 112(g). In other
words, Swift can terminate all its duties underlikease/ICOA contract for any reason
no reason whatsoever without financial consequemegghe driver remains liable on
lease for all of the unpaid lease payments (asagdlbsing the truck) regardless of

whether Swift or the driver invokes the terminat@ause. Nothing in the contract pla

any limit upon Swift's power to exercise this heddgin-tails-you-lose procedure. Swi
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can put drivers in default within ten days of tr@gning a lease agreement, seize the
equipment and still demand full payment of thererigase. Or it can wait until a drive
has only one more payment to make before he omstyebuy her truck outright, place
the driver in default and seize the truck, if finely advantageous to do so. Such
complete lack of mutuality renders the contracthamd unenforceable.

Attributing the “default” to the driver, when it really Swift who has ceased to
comply with the bargain, gives Swift the abilityreport the “default” to collection
agencies and place negative references on the D#gbgment screening or driver
credit reports.

c. The Contract Is Unconscionable Because It Allows

Swift To Exact Disadvantageous Changes to the
Contract at Will.

Defendants demand that Plaintiffs agree to miditeontract modifications undg
threat of repossession and full repaym&eie, e.gEx. F, Van Dusen Decl., 1 9; Ex. S

Fairley Decl. 11 7-10. The ability to demand adagebus mid-term contract

=

modifications is both further evidence of the uremanable power relations established

by the adhesive Lease/ICOA, and is unconscion&®é.iinNet Global Marketing, Inc|

v. Dialtone, Inc,.602, 2007 WL 57556, 3 (9th Cir. 2007), the Ni@lincuit noted that
the unilateral ability to change the existing teiwhs contract to one’s benefit was the

virtual hallmark of unconscionability.

“the unilateral modification clause renders theteabon provision severely one
sided in the substantive dimension, ... . The unmétmodification “pervade[s]’
and “taint[s] with illegality” the entire agreemeotarbitrate, severance of term
within the arbitration clause would not cure thelgem.Circuit City Stores, Inc.
v. Adams279 F.3d 889, 895 (9th Cir.2002) (citiAgmendariz 99 Cal.Rptr.2d
745, 6 P.3d at 696, and Cal. Civ.Code 8§ 1670.5(a)).

Id., Similarly, in Batory v. Sears, Roebuck and Ctb6 F.Supp.2d 1137, 1140 (D. Ariz.

2006)this Court found that an employer’s unilateral tighmodify or terminate an
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arbitration contract was substantively unconscitmab

The Lease/ICOA is unconscionable because it gdefendants such power ove

the Plaintiffs that Defendants may demand even rdisi@dvantageous changes to theg
terms of the contract at will. For example, Defartdaoutinely lower the Plaintiffs’

reimbursement rates, under threat that if theysesfo accept the change, Defendantg
put Plaintiffs in “default status” and repossesartirucks, while demanding continued

payment. Ex. S Fairley Decl., 1 7-11, Ex. F \barsen Decl. T 9.

B. PLAINTIFFS ARE SUFFERING IRREPARABLE INJURY

Plaintiffs are being irreparably harmed by the abdescribed unconscionable
aspects of the Lease/ICOA contract and absennmrery injunctive relief, will continy
to suffer irreparable injury in at least three wajasrst, Plaintiffs considered to be in
default are subject to negative DAC Reports thgatieely impact their creditworthine

and blackball them from being hired by any truckoagnpanies and working in their

chosen careers as truck drivers. Second, Plaictifisidered in “default” by Defendanits

are subject to emotional distress from Defendantsasures to collect an unlawful def

Finally, Defendants’ ability to demand that Pldiistiagree to contractual changes dur

the period of the contracts, under threat of beiaged in defaulteither forces plaintiffs

to work for years at unlawfully reduced rates of,pa to have their trucks repossessé

21 Unilateral changes to collective bargaining agrests by the employer, union, or
employees are invalid as contract modificationsabse of lack of mutualityArmistead
v. Vernitron Corp,. 944 F.2d 1287, 1296 (6th Cir.1991)(explaining teaconstrue the
Plan to allow the employer to terminate benefitamemployee-promisee, at will and
without notice, is to invent a term which lacks oality of obligation, is illusory, and
unenforceable). Employers cannot unilaterally nesdéne right to change the terms of
CBA and then adopt terms that conflict with riggtanted under a CBASARCO v.
USW 2005 U.S. Dist. LEXIS 208731 at *12 (D.Ariz. JW@g, 2005) (citindArmistead
944 F.2d at 1297). In other words, a reservationghits clause in a plan document
cannot affect contractually vested or bargainedifghts 1d.; see also Allied Chemical
Alkali Workers of America, Local Union No. 1 v.tBiurgh Plate Glass Company,
Chemical Division404 U.S. 157, 183 (1971)
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their deposits and escrowed funds taken, lose jiblesr, and still be liable for all
remaining lease payments, just because they idsisielefendants’ compliance with t
existing terms of the contracts. These harmsheilexamined in turn.
1. Defendants’ Collection Measures Irreparably Ham Plaintiffs

Courts and Congress have noted that irreparabie ban ensue from the
collection of unlawful debt8enedict College v. National Credit Systems, @09 WL
3839473 (D.S.C. 2009)(collections agency enjoimethfcollecting debts for college, i
part based on concern for irreparable injury taeht creditworthiness):..C.C. v.
Pacifica Foundation438 U.S. 726, 749 (1978). Courts have issuedmnediry
injunctions involving collections measures to enunconscionable contrac&ee Stat
by Lefkowitz v. ITM, In2 Misc.2d 39, 275 N.Y.S.2d 303 (Sup.Ct. NY Cty6ap

This Court has noted that consumers who have bemied credit may be awarg
damages for “humiliation or mental distress, eféhe consumer has suffered no out
pocket losses.Waddell v. Equifax Information Services, LL2006 WL 2640557, 4
(D.Ariz.) citing Stevenson v. TRW In887 F.2d 288, 296 {5Cir.). Numerous cases
have noted that unlawful debt collections ineviyadmtail infliction of emotional distreg

SeeTeng v. Metropolitan Retail Recovery [I8&1 F.Supp. 61, 68 -69 (E.D.N.Y. 1994

=

e

ed

Lof-

bS.

(“we believe that violations of the FDCPA, by theary nature, (e.g., abusive, deceptive

or unfair debt collection practices), are thosalkinf actions which may be expected

to

cause emotional distressQyossley v. Lieberma®0 B.R. 682 (E.D.Pa.1988), aff'd, 8§68

F.2d 566 (3d Cir.1989) (sam&ee alsd.ong v. Beneficial Finance Co. of New York,
Inc.,39 A.D.2d 11, 12-14, 330 N.Y.S.2d 664 (4th DepT2)(tort of intentional
infliction of emotional distress was actionabladgbtor-creditor relationship).

The Ninth Circuit has repeatedly held that emotiaistress can constitute
irreparable injurySee, e.g., Chalk v. United States Dist. Court Dis€Cal, 840 F.2d
701, 709-10 (9th Cir.1988)Numerous other courts have found that emotionaledis is
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irreparable injuryPollis v. New School for Social Resear8R9 F .Supp 584, 598
(S.D.N.Y.1993) (affirming that non-economic claiswgch as emotional harm can
demonstrate irreparable harrnited Steel Workers of America v. Textron, 1886
F.2d 6, 8 & 9 (1st Cir.1987) (finding that the lafgnsurance benefits to retired workg
would likely result in emotional distress, concabrout financial disaster and possibly
deprivation of life's necessities and, therefoomstituted irreparable harn§ee also
Pinner v. Schmid05 F.2d 1258, 1265 (5th Cir.198€&pllins v. Retail Credit Co410
F.Supp. 924, 936 (E.D.Mich.197@ryant v. TRW, Inc487 F.Supp. 1234, 1242-43
(E.D.Mich.1980)affirmed 689 F.2d 72 (6th Cir.1982)illstone v. O'Hanlon Reports,
Inc., 528 F.2d 829, 834-35 (8th Cir.1976)prris v. Credit Bureau of Cincinnati, Inc
563 F.Supp. 962, 969 (S.D.Ohio 1983).

Moreover, the Congressional findings and declanadif purpose in 15 U.S.C.
816929(a) notes that abusive debt collection prastcontribute to the number of
personal bankruptcies, to marital instability, e toss of jobs, and to invasions of
individual privacy.”Bates v. C & S Adjusters, In@80 F.2d 865, 868 (2d Cir. 1992).

Defendants’ adverse collections and credit repgnireasures irreparably harm
Plaintiffs. Plaintiffs will never be able to caleté or prove the various harms that wil
ensue to each trucker from these measures durengethdency of the casgelchow &
Righter Co. v. McGraw-Hill Book Cp580 F.2d 25, 28 (2d Cir. 197&stee Lauder

Companies Inc. v. Batrd30 F.Supp.2d 158, 174 (S.D.N.Y. 200Bgople by Abrams y.

Andersonl37 A.D.2d 259, 271, 529 N.Y.S.2d 917, 924 (App.[3i Dept. 1988).
Monetary relief is not practical; nor could it earnish Plaintiffs full relief from the
harms caused.

Here, the collections measures are particularlyngeto plaintiffs given that the
debt is demonstrably unlawful. Collections of takksly to be found unlawful have als

been enjoined for causing irreparable injBge State of S.C. ex rel. Patrick v. Block
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558 F.Supp. 1004 (D.S.C. 1983)(preliminary injuvetielief granted given financial

positions of farmers concerned with agriculturer8exy's deduction of 50 cents per 1

weight from proceeds of sales of all milk marketedhmercially in the United States
constituted irreparable injury&f. Berne Corp. v. Government of Virgin Islanti2)
F.Supp.2d 528 (D.Virgin Islands 2000)(irreparabi@riy need not be shown to enjoin
unlawful collections by taxing authority).
2. Negative DAC Reports Irreparably Harm Plaintiffs

Negative reporting to a DAC employment screenimgpreconstitutes irreparabl
injury since it is likely to result in blackballingf the plaintiff from employment in the
trucking industry. The risk of losing one’s ability gain employment for which one is
experienced and trained is irreparable injury amsimot capable of legal remedy sincs
Is impossible to compass, assess and calculateklBlang from an industry has been
held to constitute irreparable injur@ibson v. Berryhill411 U.S. 564, 571-2 (1973)
(harm to optometrists’ ability to practice theiofassion is irreparable injury). The Nin
Circuit recently held, “the loss of one's job daes carry merely monetary consequeng
it carries emotional damages and stress, whichatdrencompensated by mere back

payment of wagesNelson v. National Aeronautics and Space AdmbiB0 F.3d 865,

882 (9th Cir. 2008); ansee American Trucking Associations, Inc. v. Cityaf Angeles

559 F.3d 1046, 1059 (9th Cir. 2009)(“the loss oé'sribusiness] does not carry mere
monetary consequences; it carries emotional danagestress, which cannot be
compensated by mere back payment of [losse€}f)Does | thru XXIII v. Advanced
Textile Corp.214 F.3d 1058, 1071 (9thCir. 2000)(retaliatory klesting difficult to
address with legal remedy).

In Jordan v. Metropolitan Life Ins. C&80 F.Supp.2d 104, 108 -09 (S.D.N.Y.
2003), the Court found irreparable injury would@m$om filing a negative U-5 Report

an insurance agent, which would damage his repatatnd employment opportunities
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with comparable insurance companies, “There isoudbtthat the negative Form U-5 w

substantially damage Jordan's reputation in theamee industry.” The Court went on {

note that' A negative Form U-5 “can effectively ‘blackballTdealer] from the industry..|

There is no adequate remedy at law for Jordan'sigesif MetLife mistakenly filed a
false Form U-5."Id. at 108-109. (denying injunction for lack of liketibd of success on
the merits)See also Towers Fin. Corp. v. Dun & Bradstreet,, 1883 F.Supp. 820, 822-
(S.D.N.Y.1992) (finding irreparable harm where gppitiff's] reputation among custome
and potential customers will be severely damagé¢and the injury] is both imminent an
‘incapable of being fully remedied by monetary dge® ”); Crown Zellerbach Corp. v.
Wirtz, 281 F.Supp. 337 (D.D.C., 1968) (Paper manufactamd union entitled to
preliminary injunction against Secretary of Labamh directly or indirectly debarring
manufacturer from further business with the govemntyyMiranda v. Guerrero,2009 WL
1381250 (S.D.Fla. 2009)(Court enjoined publicabbnude photographs that would tef
to interfere with an aspiring singer’s chosen cgree

Similarly, blackballing generally constitutes pegable injuryPultz v. Economaki

2005 WL 1845635, 7 (N.Y.Sup. 2005)(irreparablemjo tenants likely from landlord

reporting rent strike participants to credit agesgi“Irreparable harm would ensue if the

cooperative were not restrained from cancellinghpfés' shares or issuing negative
information with respect to the rent strike papants to credit reporting agencies.”
DeCastro v. Bhokar01 A.D.2d 382, 383 (NY App. DivIDept.1994).

3. Defendants’ Unilateral Contract Changes ForcetUpon Plaintiffs
Will Cause Irreparable Harm

Plaintiffs are irreparably injured by Defendant&ewf the ICOA/Lease provisio
to secure contract modifications disadvantageotdamtiffs under the threat that
Defendants will terminate the ICOA, repossessesetiiged truck, claim all deposits a

escrowed funds, while demanding all future leaserzants.
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In Nelson v. National Aeronautics and Space AdthmNinth Circuit found a
Hobson'’s choice resulted for employees who faiesgutomit to a potentially
unconstitutional required disclosure of personatliced information: “it is undisputed
that if [employees] do not sign the SF 85 waivednjober 5, 2007,” they will “be
deemed to have voluntarily resigned,” there exastsoncrete injury that is imminent &
not hypothetical” and thus ripe for review. 530d855, 873 (9th Cir. 2008). There th

court granted the preliminary injunction findingttithe loss of one's job does not car

merely monetary consequences; it carries emoter@iages and stress, which canng

compensated by mere back payment of wages.”|BBatBhe same threat exists here

l.e., that Plaintiffs will lose their opportunity to dminful work. But Plaintiffs also bear

the additional harm that combined with losing thelns, here they will lose the means
plying their trade -- their trucks, lose all payrteeand deposits already made on then|
lose their ability to work in their chosen professi(through negative DAC reporting),
and also be subject to crushing debt burdens diettions, with no way to earn the

funds to pay up.

C. THE BALANCE OF HARDSHIPS FAVORS ISSUANCE OF AN
INJUNCTION

To determine which way the balance of the hardsiifygs a court must identify
the possible harm that would be caused to Defesdana wrongfully issued preliming
injunction against the possibility of the harm aaiby not issuing it.Univ. of Hawai'i
Professional Assembly v. Cayetarit83 F.3d 1096, 1108 (9th Cir. 1999)]he entire
preliminary injunction inquiry ... is intended tasaire that the district coughoose(s] the
course of action that will minimize the costs oingemistakeri. Thus, the real issue in tf
regard is the degree of harm that will be suffdngthe Plaintiff or the Defendant if the
injunction isimproperlygranted or denietiScotts Co. v. United Industries Carp15 F.3(

264, 284 (4th Cir. 2002) (emphasis in original.).
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As demonstrated above, Plaintiffs will suffer grarel irreparable injury if a
preliminary injunction is not issued, including $osf their trucks, loss of credit,
harassment by bill collectors, and the likely inidépto find work in their chosen
profession as a result of negative credit and D&brts from Defendants. Even if
Plaintiffs ultimately succeed in demonstrating ttiegt debts giving rise to these
devastating collection practices are illegal andvoo judgment will be able to undo t
harm caused by the collection practices and negjatedit reporting that occurs betwg
now and final judgment. On the other hand, Defetleuil suffer little harm from a
preliminary injunction, even if Plaintiffs ultimdtefail to succeed on the meriSee
Guerrero v. RIJM Acquisitions LL@99 F.3d 926, 948-49 (9th Cir. 200)ppez v.
Town of Cave Creek, AB59 F.Supp.2d 1030, 1036 (D.Ariz. 2008) (“Pldfstias day
laborers, face not only the loss of First Amendnifesgdoms, but also the loss of
employment opportunities necessary to support tebms and their families.”)Wood v
County of Alamedal995 WL 705139, at * 16 (N.D.Cal. Nov. 17, 1998lpintiff's
specific financial problems, including fact thaediad no financial resources and
exhausted all sources of benefits constitutedyibe of “circumstances which can cau
sufficient irreparable injury to support grantingr@liminary injunction.”). The
injunction requested by Plaintiffs only delays Defants’ collection efforts while the
legality of the underlying debt is litigated. IfelCourt ultimately concludes that the
Lease/ICOA contract is not unconscionable or otiswontrary to law, there will be
ample time for Defendants to pursue the collegtiactices allowed them under the
Lease/ICOA agreement.

Nor are defendants harmed by being precluded fhweatening to put drivers in
default if they fail to agree to contractual mockifiions. If a contract change is legitim
(either because it advantages Plaintiffs or cosrantbiguity), such overweening

coercion will not be necessary or appropriate hiors the balance of hardships to
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Plaintiffs from wrongfully refusing the injunctioccompared to the hardship to
Defendants from a wrongfully granted injunctionaclg tips in Plaintiffs’ favor and

justifies entry of the injunction.

D. THE PUBLIC INTEREST FAVORS ISSUANCE OF AN
INJUNCTION

Here, the public interest favors allowing truckersecure other employment or

credit needed to live or drive, and not to be bagd®y bill collectors while litigation
over the lawfulness of Defendants’ Lease/ICOA isatoded. The cases cited above
demonstrate a strong public interest in prohibitledpt collections measures on unlaw
debts.See, e.g., McKesson Automated Healthcare, i@ ,N.Y.S.2d at 770 (noting th
allowing a lessor to accelerate all payments duleua leasandseize the equipment
“would impose an unconscionable forfeiture and figna . and contravene public
policy.”). Further, the public policy of prevengrtollection of an unsubstantiated def
so pervasive that it has been codified as a pravisf the Fair Debt Collection Practic
Act. See Guerrero499 F.3d at 948-949. The same public policy endzboh that Act
applies here. Determining whether the allegeddelrged to Plaintiffs are lawful pr|
to permitting ongoing debt collection efforts sugpdhe public interest. It is not in the
public interest to allow unconscionable contracivsions to be enforced. Suspending
Defendants’ collection and reporting practicesluhg legality of the challenged
provisions can be determined would best serve twlhé@interest.
CONCLUSION

For the foregoing reasons, Plaintiffs’ Motion BoPreliminary Injunction should

be granted.

Respectfully submitted this 22nd day of June, 2010.
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s/Dan Getman

Dan Getman

Getman & Sweeney, PLLC
9 Paradies Lane

New Paltz, NY 12561
Telephone: (845) 255-9370

Susan Martin

Daniel Bonnett

Jennifer Kroll

Martin & Bonnett, P.L.L.C.

1850 N. Central Avenue, Suite 2010
Phoenix, Arizona 85004

Telephone: (602) 240-6900

Edward Tuddenham
1339 Kalmia Rd. NW
Washington, DC 20012

ATTORNEYS FOR PLAINTIFFS
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| hereby certify that on June 23, 2010, | eledtralty transmitted the attached
document to the Clerk’s Office using the CM/ECFt8ys for filing.
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