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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

JAIME GUAMAN and VIRGILIO QUINDE,
individually and on behalf of all others similarly

situated,
Plaintiffs,
-against- 11 Civ. 3838
RODNEY EDDIE, BLUE PRINT CARPENTRY, INC., (VLB) (LMS)

BLUE-LINE FRAMING CONTRACTOR, INC.,
PROLINE CARPENTRY, INC., WOODSTONE
CARPENTRY, INC., GATEHOUSE CARPENTRY,
and FRAMED STRUCTURES, INC,,

Defendants.

PLAINTIFFS" MEMORANDUM OF LAW IN SUPPORT OF THEIR M OTION FOR
DEFAULT JUDGMENT
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Eighteen Plaintiffs originally brought this actiagainst the Defendants Rodney Eddie,
Blue Print Carpentry, Inc., Blue-Line Framing Cauatior, Inc., Woodstone Carpentry, Inc.,
Gatehouse Carpentry, and Framed Structures, IDefé¢hdants”) for failure to pay minimum
and overtime wage's.Because Defendants failed to comply with an ordgquiring them to
appear to defend the claims, the Court grantechiffaipermission to move for default
judgment. Seventeen of the Plaintiffs now movesafaiefault judgment in the amount of
$607,165.26, including back wages, liquidated dagsagre-judgment interest, and attorneys’
fees and cosfs.

FACTS

The Plaintiffs were employed by Defendants as latsoto do carpentry work on
construction projects. Although the Plaintiffs wed on a regular schedule of more than 40
hours per week, Defendants did not pay them overtimges. Instead, Plaintiffs were paid the
same hourly rate for all hours with no overtimerpitam. While Plaintiffs worked for
Defendants in the winter of 2010-11, Defendantpsd paying them any wages for the work
they had performed. Defendants acted willfullyhaiéspect to their minimum wage and
overtime violations,

This is an action under the Fair Labor Standardsafd New York State Law to recover

! Defendant Proline Carpentry, Inc. (“Proline”) wadded via the second amended complaint.
Plaintiffs do not move for default judgment agaiRsbline at this time.

2 Plaintiff Luis Morocho does not seek default judgrnat this time.

*These facts are set out in the Job and Damageasreeof the Declarations of Plaintiffs
Alvarado, Carchi, Jaime Guaman, Juan Carlos Guawaher Guaman, Huanga, Murillo,
Naulaguari, Cain Ortiz, Luis Ortiz, Ivan Yorgi Qdie, Virgilio Quinde, Tacuri, Tenelanda,
Tuapante, Uyaguari, and Uyaguari (hereinaffdaintiffs’ Decls”) which are filed in support of
this motion.
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unpaid wages owed by Defendants to Plaintiffs.idaffit of Michael J.D. Sweeney in Support of
Plaintiffs’ Motion for Default Judgment weeney Afj.at 5. On June 6, 2011, Plaintiffs filed

the Complaint against Defendants. at § 6. The Complaint alleges that Defendants@yep

the 18 Plaintiffs as laborers, but failed to pagnthovertime wages throughout their employment
and failed to pay them any wages at all for cenp@nods in the winter of 2010-1. at 7 7.
Although the Plaintiffs served the corporate Defentd through the Secretary of State, the
individual Defendant Eddie actively evaded Plafstifeveral service attemptsd. at § 8.

On August 3, 2011, Plaintiffs requested an Entripefault against the corporate
Defendants for failure to respond to the Complaidt.at § 9. Nine days later, on August 12,
Defendants accepted service via stipulation anchtiffa agreed to lift the default against the
corporate Defendantdd. at  10. Defendants finally answered the ComptairSeptember 12,
2011.1d. at 1 11. Plaintiffs filed an Amended Complaigaist Defendants on December 1,
2011, to substitute a named Plaintiffl. at  12. On December 14, 2011, Defendants andwere
the Amended Complaintd. at  13. On January 3, 2012, Defendants’ counsgkd to
withdraw as counsel due to Defendants’ failureadipipate in the litigation, refusal to
communicate with counsel, and refusal to pay attgshfees.Id. at § 14.

The Court issued a Scheduling Order on Januar@ B, 2equiring Defendants to appear
and the individual Defendant to appear in persdarbehe Court at a conference on January 13,
2012 at 10:30 a.mld. at  15. Defendants, including the individuaféelant, failed to appear
as ordered at the January 13, 2012 conferédcat § 16. On January 17, 2012, the Court
granted Defense counsel’'s motion to withdraw ami@d the Defendants to appear in Court on
February 14 or the Court would grant Plaintiffsripession to move for default judgmerid. at

1 17. Defendants did not appear in Court on Felriidy 2012 and the Court granted Plaintiffs

2
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permission to move for default judgmemd. at § 18. On March 16, 2012, Plaintiffs filed a
Second Amended Complaint to add Proline Carpehtcy,(“Proline”) as a Defendantd. at
19. Plaintiffs do not seek default judgment agarsline at this time.

ARGUMENT
I. Default Judgment is Appropriate
Fed. R. Civ. P. 37(b)(2) provides:

If a party ... fails to obey an order to providepermit discovery ... or if a

party fails to obey an order entered under Rulé) 2 court in which

the action is pending may make such orders in degathe failure as are

just, and among others ... [a]n order ... rendeaifgdgment by default

against the disobedient party....

Entry of default judgment is an appropriate samctar significant and repeated
discovery violationsSee Bambu Sales, Inc. v. Ozak Trading B&.F-.3d 849, 853 (2d Cir.1995)
(upholding entry of default judgment against defartd who ignored magistrate judge's
discovery order for five months)ynited States Freight Co. v. Penn Cent. Transp, TI6 F.2d
954, 954-55 (2d Cir.1983) (upholding sanction dbd# judgment where defendant failed to
comply with magistrate judge's discovery order @degmroper notice)Maizus v. Weldor Trust
Reg.,144 F.R.D. 34, 37 (S.D.N.Y.1992) (entering defaudigment against defendant for
noncompliance with discovery orders).

Courts consider the following factors in determgmhether a default judgment is
appropriate: (1) the party's history of noncompteEn2) whether the party had sufficient time to
comply; and (3) whether the party had receivedcedfat further delays would result in
dismissal. Sony BMG Music Entertainment v. Thurmp@d/ 06-1230, 2009 WL 4110292,

3 (E.D.N.Y. Nov. 24, 2009). As described abovefeddants have a long history of non-

compliance, from refusing to participate in disagvi® ignoring Court orders to appear and

3
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defend. Defendants have had more than enoughtdim@mply with the Court’s orders. When
they did not appear as ordered at the first caumference on January 13, the Court ordered them
to appear a month later on February 14. The Cotter gave Defendants notice that their
failure to appear on February 14 “will ... resulttihe Court granting permission to Plaintiffs to
seek default judgment”. Doc. No. 39 at 2. Defertslaid not comply with that order either.
Accordingly, Plaintiffs are due default judgment.

I. Court May Appropriately Order Default Judgment on the Issue of Liability and
Damages without Resolving the Entire Action

Plaintiffs move for default against Defendants Reydkddie, Blue Print Carpentry, Inc.,
Blue-Line Framing Contractor, Inc., Woodstone Catpg Inc., Gatehouse Carpentry, and
Framed Structures, Inc. (“Defendants”). DefendRmaline Carpentry, Inc. (“Proline”) was
added via the second Amended Complaint, and Higidido not move for default judgment
against Proline at this time. Seventeen of thelatiffs seek default judgment. Plaintiff Luis
Morocho does not seek default judgment at this.time

Fed. R. Civ. P. 54(b) provides

When an action presents more than one claim fafrelhether
as a claim, counterclaim, crossclaim, or thirdypat&im--or
when multiple parties are involved, the court magat entry of a
final judgment as to one or more, but fewer thancéims or

parties only if the court expressly determines thate is no just
reason for delay.

For a proper entry of partial final judgment un&ede 54(b), three requirements must be

satisfied:

(1) Multiple claims or multiple parties must be geat, (2) at least
one claim, or the rights and liabilities of at lease party, must
be finally decided within the meaning of 28 U.S§C1L291, and
(3) the district court must make “an express deft@ation that

4
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there is no just reason for delay” and expresskuaiithe clerk to
enter judgment.

Information Resources, Inc. v. Dun and BradstreatpG 294 F.3d 447, 451 {2Cir. 2002).
Plaintiffs meet these requirements. There are bthiple claims and multiple parties in
this case. The Court can finally decide the waggaour claims for the 17 Plaintiffs against the
Defendants within the meaning of 28 U.S.C. §128Kecision ends the litigation of those
claims for those parties. There is nothing lefttfee court to do but execute judgment on those
claims against those Defendantsformation Resources, In294 F.3d at 451. Finally, there is
no just reason for delaying a partial judgmente Tikk that a delayed judgment would result in
Plaintiffs’ inability to collect the judgment suppse granting a final judgment under Fed. R. Civ.
P. 54(b) without resolving the entire actio@urtiss-Wright Corp. v. General Elec. Cd46 U.S.
1, 12 (1980)Ginett v. Computer Task Group, In862 F.2d 1085, 1097 r(QCir. 1992).
Plaintiffs’ recovery is threatened by delay becahgePlaintiffs have reason to believe that
Defendants are and plan to continue dissipatinig #ssets rather than satisfy any judgment that
Plaintiffs may secure in this Court. Defendant iedmbntrols all the assets of the corporate
Defendants.Sweeney Afft § 21. Public records show that the individuaetdddant, Rodney
Eddie, sold his residence in Fallsburg, New YorkSaptember 7, 2011, to a non-defendant
holding company for an amount below the assessekletnaalue. Id. at § 22. The Court warned
Eddie that dissipating assets for the purpose oidawy a judgment was illegal. Doc. No. 39,
July 17, 2012 Order at 2. Despite the warninginiifés have reason to believe that Eddie
continues to dissipate the ass&weeney Afat  23. Moreover, Defendants have indicated that
they intend to shirk their financial responsibdgiin this action. As an initial matter, they have

chosen to repeatedly ignore Court orders requihieg appearance. They have also refused to
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pay their prior counsel for its work on the casggesting that they intend not to honor any
aspect of their obligations with respect to thigéition.

Plaintiffs are laborers working at the lower endhed socio-economic ladder. Every part
of their wages makes a difference in their livedthough they performed the work for their
wages, they have been waiting over a year for fhegyr That their pay has already been delayed
a year combined with the risk of non-payment inftitare is sufficient basis for directing entry
of final judgment against Defendants for the 17rRiffs. Curtiss-Wright Corp.446 U.S. at 12;
Ginett 962 F.2d at 1097.

lll.  Plaintiffs Are Entitled to Damages

“A default judgment entered on the well-pleadeégdlions in the complaint establishes
a defendant's liability. The only question remagjithen, is whether Plaintiffs have provided
adequate support for the relief they seek. The ngpparty need only prove ‘that the
compensation sought relates to the damages thataiftgtflow from the injuries pleaded.”
Rodriguez v. Almighty Cleaning, In@84 F.Supp.2d 114, 125 (E.D.N.Y. 2011) (citations
omitted). In their Complaint, Plaintiffs soughtpad back wages, liquidated damages, interest,
and their costs and reasonable attorneys' fees tmel€LSA and New York Labor law; pre-
judgment and post-judgment interest, as providelhwy and a finding that Defendants acted
willfully in their wage-and-hour violations. Amend€omplaint, Doc. No. 27 at pp. 10-11.
Federal and state law both provide for recoveryaak wages owed, recovery of liquidated
damages, and recovery of reasonable attorneysafessosts. New York State law also
provides for the recovery of agreed-upon wagespgegudgment interest. Appended to the
Sweeney Affidavit as Exhibit 1 is a proposed Staetnof Damages based on each Plaintiff's

testimony. Also attached to the Affidavit is Exiti®, showing a summary and week-by-week

6
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calculation of damages for each Plaintiff. An exption of the damages calculations follows.
A. Back Wages

Defendants are liable for back wages under the FasdANew York Labor law.
Through their testimony, each of the Plaintiffs saswn that (1) he had an agreement with
Defendants to be paid a specific hourly rate fentork and that the Defendants paid the hourly
rate for a period of time; (2) Defendants paid Il same hourly rate for all hours worked each
week, including hours more than 40; and (3) foeaqu of time, Defendants simply stopped
paying him any wages at 4liThere are two types of back wages owed in this:cd) an
overtime premium for overtime hours because Defetsdgaid the same hourly wage for hours
worked over 40 as they did for hours under 40weak; and (2) payment of wages in those
weeks in which Defendants paid Plaintiffs no wagiesill.

The FLSA requires employers to pay employees tinteane-half their regular hourly
rate of pay for any hours worked more than 40weak. 29 U.S.C. § 207. Because Defendants
paid Plaintiffs the same hourly rate of pay fortedurs worked including those more than 40 in a
week, they are liable to each Plaintiff under 8&ffthe overtime premium, 50% of the regular
hourly rate, for each hour over 40 that the Pl#imtorked in any week. As the Department of
Labor regulations make clear, implicit in the FLSAvertime requirement is that FLSA
overtime “cannot be said to have been paid to gri@ree unless all the straight time
compensation due him for the non-overtime hoursuhd contract (express or implied) or
under any applicable statute has been paid.” 29RC#8.315. Accordingly, the FLSA requires

that in weeks in which an employee works overtiraark, he must be paid for both non-

* SeePlaintiffs’ Decls.Damages Section.
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overtime and overtime hours at the contractual Risgek v. Duquesne CluB61 F.Supp. 835,
840 (W.D.Pa. 1995Reich v. Midwest Body CorB843 F.Supp. 1249, 1251 -1252 (N.D.III.
1994);Schmitt v. State of KgrB64 F.Supp. 1051, 1061 (D.Kan. 1994). As Pldmworked a
regular schedule that required overtime work, Deéenis are required to pay each Plaintiff all
the straight time compensation due him for the ae@rime hours under his agreed upon rate of
pay.ld.

Like the FLSA, the New York Minimum Wage Act reqgsremployers to pay employees
time and one-half their regular hourly rate of payany hours worked more than 40 in a week.
12 NY ADC 142-2.2 (promulgated pursuant to NY Lahaw § 652);see, e.g, Scholtisek v.
Eldre Corp, 229 F.R.D. 381, 392 (W.D.N.Y. 2005) (NY Labor Lawd FLSA overtime
provisions are nearly identical). Therefore, Defamis are liable under NY Labor Law to each
Plaintiff for the overtime premium, 50% of the régyunourly rate, for each hour over 40 that
Plaintiffs worked in any week. New York’'s PaymefhiWages Act allows an employee to
recover wages under the agreed terms of employnivitLabor Law 8191. An employee is
due back wages under the Act where he can shovin¢hatis not paid his earned wages “in
accordance with the agreed terms of employmé&gé&lbaum v. Nefesh Achath B'Yisrael,

Inc., 237 A.D.2d 327, 330, 654 N.Y.S.2d 812, 814 (N.YDA2 Dept. 1997). Therefore,
Defendants are liable under § 191 for their failir@ay each Plaintiff's wages at the agreed
upon rate for all hours worked during the perioddddants paid the Plaintiff no wages at all.
B. Liquidated Damages
Both the FLSA and NY Labor Law provide for liquiddtdamages. 29 U.S.C. §216(b);

NY Labor Law 88§ 198, 663. The FLSA provides that



Case 7:11-cv-03838-VB-LMS Document 65 Filed 03/27/12 Page 13 of 16

“Any employer who violates the provisions of sent06 or

section 207 of this title shall be liable to thepdoyee or

employees affected in the amount of their unpaicimmim

wages, or their unpaid overtime compensation, agdlse may

be, and in an additional equal amount as liquiddtedages.” 29

U.S.C.A. § 216(b). Liquidated damages are mangator

Employers have the burden of proving the one naaxeeption.
Brock v. Wilamowsky833 F.2d 11, 19 (2d Cir. 1987). Defendants ledgeted to stop
defending the case and have not met their burBerth the New York Payment of Wages Act
and the Minimum Wage Act provide that where Plffimthave shown they are due back wages,
they are also due “an additional amount as liqedalamages equal to twenty-five percent of
the total amount of the wages found to be due.” Ld¥gor Law §§ 198, 663.

Courts allow liquidated damages under both the FES8A NY Labor Law because they
serve different purposes. The FLSA liquidated dgesaare compensatory while liquidated
damages under NY Labor Law are punitive. G. Ke v. Saigon Grill, Inc595 F.Supp.2d 240,
262 (S.D.N.Y. 2008)see also, Lanzetta v. Florio's Enterprises, J0& Civ. 6181, 2011 WL
3209521, 5 (S.D.N.Y. July 27, 2011) (finding that@oyees should be allowed to recover
liquidated damages under both the FLSA and NY Lalaov). Accordingly, during the FLSA
three-year statute of limitations, Defendants ealé for liquidated damages in the amount of
125% of the back wages owed., 100% under the FLSA and 25% under NY Labor Law.

Defendants are liable for liquidated damages imatheunt of 25% of the back wages owed for

claims under NY Labor Law onfy.

> The NYLL liquidated damages rate was increasetD from 25% by the N.Y. Wage Theft
Prevention Act (“WTPA”), L.2010, c. 564, § 16, effpril 9, 2011. During the claim period the
rate was 25%.

® Some Plaintiffs did not work overtime in some loé tveeks for which Defendants paid them
no wages. Claims for the agreed upon rate in thesks are under NY Labor Law.
9
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C. Pre-Judgment Interest
New York Labor law allows recovery of pre-judgmenterest and liquidated damages,
but where a plaintiff recovers FLSA liquidated d@@s pre-judgment interest is not available.
Yu G. Ke v. Saigon Grill, Inc595 F.Supp.2d 240, 262 (S.D.N.Y. 2008). AccorbjinBlaintiffs
damage calculations include pre-judgment interekt for those periods beyond the FLSA
statute of limitations. Plaintiffs’ damage calcigats apply the New York statutory interest rate
of nine percent per annum calculated from the tineach violation. N.Y. C.P.L.R. 88 5001(b);
5004.
D. Statute of Limitations
The FLSA provides for a three-year statute of lati@dns where the employees show that
the employer acted willfully, otherwise the statatdimitations is two years. 29 U.S.C. 8§ 255.
Willfulness can be established where the law iarcéed the employer’s actions are objectively
recklessReich v. Waldbaum, In&52 F.3d 35, 39-41 (2nd Cir. 1995). In this c&daintiffs all
testified that Defendants acted willfully. Stateldederal overtime laws are widely known and
Defendants were at least reckless to have ignbed.t Finally, Defendants have notice of this
action and have willfully chosen not to defend.cédingly, Plaintiffs are entitled to use a
three-year statute of limitations in calculatingdA.damages for their claims.
Both the New York payment of Wages Act and the kimm Wage Act provide for a
six-year statute of limitations and require no simgof scienter. NY Labor Law 88 198(3),

663. Plaintiffs do not seek to recover back wagésd, once under the FLSA and once under

Accordingly, the damage calculations apply the Nabar Law 25% liquidated damages to those
claims. See, e.gSweeney AffEx. 2, damages for Luis Carchi for the week egdian. 23,
2011.

10
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New York Labor Law. The NY Labor Law claims argapable for those periods outside the
FLSA statute of limitations and for purposes of Nabor Law liquidated damages, which as
explained above are additional to the FLSA liquédiadamages.
E. Reasonable Attorneys’ Fees and Costs

Both the FLSA and New York Labor Law provide thatcart shall award reasonable
attorneys’ fees and costs of the action to empleyd® successfully establish their claims. 29
U.S.C. § 216. As Plaintiffs have been awarded gmeht, they are due reasonable attorneys’
fees and costs of the action. Plaintiffs will mdgeattorneys’ fees by separate motion.
IV.  AnInquest Is Unnecessary

Rule 55(b) of the Federal Rules of Civil Procedor@vides that where a party has
applied for a default judgment, the “[district] gbmay conduct hearings or make referrals” in
order to, among other things, “determine the amob@idamages|,] establish the truth of any
allegation by evidence[,] or investigate any otmatter.” Fed. R. Civ. P . 55 (b)(2)(B)-(D)
(emphasis added). “In permitting, but not requyria district court to conduct a hearing before
ruling on a default judgment, Rule 55(b) commitis ttecision to the sound discretion of the
district court. We therefore review the Districtuts decision for “abuse of discretiorfinkel
v. Romanowic77 F.3d 79, 87 (8 Cir. 2009). It is “not necessary for the Disti@burt to hold
a hearing, as long as it ensured that there wasia for the damages specified in a default
judgment.”Fustok v. ContiCommodity Services, 1873 F.2d 38, 40 (2 Cir. 1989). See, e.g.,
Century 21 Real Estate LLC v. Bercosa Co§66 F.Supp.2d 274, 285 (E.D.N.Y. 2009) (relying
on documentary evidence, including detailed affitia¥or damages).

Plaintiffs’ testimony provides all the evidence eggary to establish the FLSA and New

York Labor law violations pled in the Complainthdy testify that they were employed by

11
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Defendants for a specific period of time, that thgyeed with Defendants on an hourly rate of
pay, that they were paid the same hourly ratelfdrcars of work even hours more than 40 each
week, that Defendants stopped paying them any wagéseir work, and that Defendants acted
willfully with respect to the wage-and-hour violatis. Plaintiffs’ testimony also provides all the
evidence necessary to calculate damages. As agplabove, damages under the FLSA and the
New York Labor law for back wages are calculatecyations provided by statute. 29 U.S.C.
§ 207, NY Labor law 88 198, 663. Plaintiffs’ testiny provides the information necessary to
calculate the damages, e.g., hours of work andofgtay. There is no other information needed
to establish the damages. Because the evidengil@doestablishes Defendants’ liability and
the amount of damages, further inquest is unnegegaastok 873 F.2d at 40.
CONCLUSION

Accordingly, Plaintiffs seek default judgment agdiDefendants Rodney Eddie, Blue
Print Carpentry, Inc., Blue-Line Framing Contractoc., Woodstone Carpentry, Inc.,
Gatehouse Carpentry, and Framed Structures, Inlceiamount of $607,165.26, including back

wages, liquidated damages, pre-judgment interadtatorneys’ fees and costs.

Dated: March 27, 2012
/sl Michael J.D. Sweeney

Michael J.D. Sweeney (MS 7959)
Getman & Sweeney PLLC.

9 Paradies Lane
New Paltz, NY 12561
Attorneys for the Plaintiffs
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