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VIA HAND DELIVERY

Honorable Richard M. Berman, U.S.D.J.

Daniel Patrick Moynihan United States Courthouse
500 Pearl Street

New York, NY 10007-1312

Re: Van Dusen, et al v. Swift Transportation Co., Inc., et al
Case No. 09 civ 10376 (RMB)

Dear Judge Berman:

This letter serves as Defendants Swift Transportation Co., Inc. ("Swift”) and Interstate
Equipment Leasing, Inc. (“"IEL") reply in support of its Motion to Dismiss or, in the alternative,
to Transfer Venue to the U.S. District Court for the District of Arizona. In their response to
Defendants’ Motion, Plaintiffs make two main arguments. First, they insist that their claims
arise in New York, as 28 U.S.C. § 1391 requires. Second, they argue that the Arizona
contractual forum selection clauses, which they concede exist, are unenforceable because the
contracts at issue are somehow unconscionable and that their choice of forum (this Court) is
therefore entitled to deference. Neither argument is persuasive. Venue is not proper here and,
even if it were, this case belongs in Arizona.

Regarding venue, Plaintiffs claim that it is proper in this district because a substantial part of
the events giving rise to the claim occurred here. (Compl. § 23; 28 U.S.C. § 1391(b)(2)).! The
Second Circuit has advised courts to “take seriously the adjective substantial,” and “construe
the venue statute strictly.” Gulf Ins. Co. v. Glasbrenner, 417 F.3d 353, 357 (2d Cir. 2005)
(internal quotations and citations omitted). For venue to be proper, “significant events or
omissions material to the plaintiff's claim must have occurred in the district in question even if
other material events occurred elsewhere.” Litton v. Avomex Inc., 2010 U.S. Dist. LEXIS 2881,
*31 (N.D.N.Y. Jan. 10, 2010). Thus, that Swift may conduct business, or even have a location,
in New York is not dispositive. Rather, to determine proper venue, a court must first “identify
the nature of the claims and the acts or omissions that the plaintiff alleges give rise to those
claims.” Daniel v. Am. Bd. of Emergency Med., 428 F.3d 408, 432 (2d Cir. 2005) (citations
omitted). After that, “the court should determine whether a substantial part of those acts or
omissions occurred in the district where suit was filed, that is, whether ‘significant events or

! plaintiffs’ letter (as opposed to their Amended Complaint) makes a veiled reference to venue being
proper under 28 U.S.C. § 1391(b)(1) (venue proper in any district in which a defendant resides, if all
defendants reside in the same State). Even accepting Plaintiffs’ allegations, however, venue is not proper
here under § 1391(b)(1). First, all Defendants only reside in New York if this Court accepts Plaintiffs’
strained and factually unsupported claim that IEL and Swift are a single enterprise. Second, aithough
Swift has a terminal in Syracuse, New York, Syracuse is notably not within this District.
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omissions material to [those] claims...have occurred in the district in question.” Id. Applying
this analytical framework demonstrates the impropriety of Plaintiffs’ chosen venue.

Plaintiffs assert federal claims based on Swift's alleged misclassification of owner/operators as
independent contractors and the alleged failure to pay these drivers the minimum wage for all
hours worked. The alleged act that gives rise to Plaintiffs’ federal claim, therefore, concerns
Swift’s classification of them as independent contractors and the amount, manner and method
of compensation. No part of those alleged acts took place in New York, let alone a substantial
part. Moreover, neither Swift nor IEL created policies, procedures or business practices in New
York which are material to Plaintiffs’ claims. That a defendant may have operations in New
York is not material because the foundation of Plaintiffs’ claims — namely, their classification as
independent contractors and the manner and method of compensating them — did not occur
here; it occurred in Arizona. Farley v. BJ’s Wholesale Club, Inc., 2007 U.S. Dist. Lexis 40125,
*6-7 (S.D.N.Y. June 4, 2007) (stating location of operative facts in FLSA action is employer’s
headquarters, where corporate policies concerning pay are determined and implemented).

Alternatively, Plaintiffs insist that the contracts at issue are unconscionable and that this Court
should not enforce the forum selection clauses contained in them. The Supreme Court,
however, has repeatedly ruled that forum selection clauses are prima facie valid. Neither unfair
bargaining power nor inability to negotiate is reason to invalidate them. Bremen v. Zapata Off-
Shore Co., 407 U.S. 1, 15 (1972); Camival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991).
Courts in New York agree. See Comprehensive Habilitation Services, Inc., v. Commerce
Funding Corp., 2009 U.S. Dist. LEXIS 30386, * 31 (S.D.N.Y. April 7, 2009) (“Absent fraud or
violation of public policy, a court is to apply the law selected in the contract as fong as the state
selected has sufficient contacts with the transaction.”) (citations omitted). This is particularly
the case where, as here, enforcing the provision will not deprive Plaintiffs of their day in court,
just move it to an agreed upon forum. In short, while Plaintiffs submit declarations to
demonstrate the overall unconscionability of the contracts at issue and/or to support allegations
of undue coercion in their execution,? they notably do not claim that Swift forced them to
become Owner/Operators. Irrespective of the ultimate merit of such arguments, they are not
relevant to the instant issue. Were it otherwise, parties to a contract dispute would always
allege unconscionability to try to litigate in a forum other than the contractually chosen one.

2 Contrary to Plaintiffs’ assertions, Defendants do not force anyone to sign agreements.

Owner/Operators are free to remove the agreements and review them with lawyers and/or spouses
before signing them if they choose. Moreover, Van Dusen’s independent contractor agreement (Plaintiffs’
Exhibit D) ("ICOA"), which is essentially the same contract all owner operators sign regardless of whether
they own their truck or lease from IEL or another vendor, is 16 pages and written in an acceptable sized
font. Nothing in the ICOA supports Plaintiffs’ claim that it had to be executed along with a lease or that it
is a “classic contract of adhesion.” Although the ICOA is not short, it is written in plain English. The
forum selection (4 33), choice of law ( 24) and arbitration provisions ( 25, accentuated in bold) are
clear and unambiguous. The lease agreements are no different, including similar choice of law and forum
selection clauses. Plaintiffs’ Declarations are “lawyered up,” created solely to oppose this Motion, entitled
to little weight. The authenticity of “John Doe 1"s Declaration is particularly dubious. Although English is
not his first language and he claims to read it with difficulty (4 9), his declaration is perfectly clear.
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In response to Defendants’ request to transfer this case, Plaintiffs rehash their unconscionability
arguments and insist this Court defer to their forum choice. Courts often distill the nine factor
test for transfer of venue to four categories: (1) party considerations, (2) witness/evidentiary
considerations, (3) forum considerations, and (4) public interest considerations. Zaitsev v.
State Farm Fire & Cas. Co, 2005 U.S. Dist. LEXIS 30325, at *4 (E.D.N.Y. 2005).

First, party considerations warrant transfer. Arizona is where the parties chose to litigate their
disputes, and their contacts with Arizona are significant. See 14D Wright Miller & Cooper,
Jurisdiction and Related Matters § 3803.1 (noting forum selection clause is significant factor
that figures centrally in transfer analysis, tipping convenience of the parties in favor of transfer).
Plaintiffs” counsel’s unsubstantiated representation that “most of the lower income named
Plaintiffs reside in New York” is pure conjecture and of little importance. This case impacts a
large number of potential class members who are dispersed throughout the country. In such a
nationwide case, the named plaintiff's choice of forum is afforded little weight. Coen v.
Hoffmann-La Roche, 2007 U.S. Dist. LEXIS 23132, *10 (S.D.N.Y. Mar. 21, 2007). Nor is the
“convenience of counsel . . . an appropriate factor to consider on a motion to transfer.” Fuji
Photo Film Co. v. Lexar Media. Inc., 415 F. Supp. 2d 370, 374 (S.D.N.Y. 2006).

Second, evidentiary considerations favor transfer. The vast majority of individuals who made
the decisions that Plaintiffs challenge live in Arizona. Plaintiffs will undoubtedly seek to depose
them, and they will be witnesses at trial. Most of the voluminous documents which pertain to
Plaintiffs’ nationwide claims also reside in Arizona. See Farrior v. George Weston Bakeries Dist.,
Inc., 2009 U.S. Dist. LEXIS 2636, *9 (E.D.N.Y. Jan. 15, 2009) (holding transfer favored where
location of documents and integral company witnesses centralized in transferee forum).

Third, forum considerations favor transfer. “Courts routinely transfer cases when the principal
events occurred and the principal witnesses are located in another district.” Berman v. Informix
Corp., 30 F. Supp. 2d 653, 658 (S.D.N.Y. 1998) For the reasons stated above, the District of
Arizona is the “center of gravity of the litigation.” Amick v. Am. Express Travel Related Servs.
Co., 2010 U.S. Dist. LEXIS 6483, *3 (S.D.N.Y. Jan. 26, 2010).

Finally, public interest considerations favor transfer. “Public interest considerations include
calendar congestion, and the interests of justice and fairness.” Zaitsev, 2005 U.S. Dist. LEXIS
30325, *12. According to the latest Judicial Caseload Statistics, the District of Arizona’s civil
case docket is far less crowded than that of the Southern District of New York. (Ex. A).
Indeed, the number of civil filings in the District of Arizona decreased by 9 percent from March
2008 to March 2009. Civil filings in the S.D.N.Y. increased 4 percent over the same time period.

In sum, Plaintiffs could have and should have filed this case in Arizona. Therefore, this Court
should transfer this action there.

Respectfully submitted,

Gary D. Shapir

cc: Dan Getman (via e-mail)
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